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CONSENT TO AMICUS CURIAE BRIEF
Counsel for all parties have been contacted and they have consented to
Professor Todd J. Zywicki filing an amicus curiae brief in this proceeding.
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RULE OF APPELLATE PROCEDURE 29(c)(5) STATEMENT
This Brief was not authored by counsel for any of the parties in whole or in
part, nor has any party or a party’s counsel contributed money that was intended to
fund the preparation or submission of this Brief. No person other than the amicus
curiae contributed money that was intended to fund preparing or submitting this
brief.
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IDENTITY AND INTEREST OF AMICUS CURIAE
A critical issue in this case is ascertaining the basis for casket-retailing
regulations in Louisiana and determining how to interpret the record from the
district court. As an expert in public choice theory, Professor Zywicki is uniquely
situated to analyze the causes and effects of this anticompetitive regulation.
Professor Zywicki is a professor of law at George Mason University School
of Law and a leading scholar in the areas of public choice theory as well as law and
economics. Professor Zywicki also serves as a Senior Scholar at George Mason
University’s Mercatus Center, a Senior Fellow of George Mason University’s
James Buchanan Center for Political Economy Program on Philosophy, Politics,
and Economics, a Senior Fellow of the Goldwater Institute, and a Fellow of the
International Centre for Economic Research in Turin, Italy. Since 2006, he has
served as co-editor of the Supreme Court Economic Review. From 2003–2004,
Professor Zywicki worked as the Director of the Office of Policy Planning at the
Federal Trade Commission.
In addition to several articles on public choice published in various law
reviews and peer-reviewed economic journals, Professor Zywicki has co-authored
a book on public choice theory: Maxwell Stearns & Todd J. Zywicki, Public
Choice Concepts and Applications in Law (2009).
Professor Zywicki has authorized the filing of this Brief.
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SUMMARY OF THE ARGUMENT
Among economists, there would be virtually no dispute about the proper
interpretation of the record in this case: The sole purpose and effect of Louisiana
Revised Statutes sections §37:831(37), 37:831(41), and 37:842(A)–(C) is to benefit
the economic interests of Louisiana funeral directors. Under public choice
economics, these statutes are paradigmatic examples of “rent-seeking”
legislation—legislation designed to transfer wealth from consumers to a particular
interest group. Predictably, funeral directors supported the legislation, opposed its
amendment, and are now before this Court defending their profitable privileges as
the only authorized casket sellers in Louisiana. Public choice economics also
predicts that an industry’s defense of its privileges will entail self-serving
justifications about consumer protection and other public-spirited reasons, just as
the State Board and its amicus lobbying group, the Louisiana Funeral Directors
Association, have done in their briefing.
Professor Zywicki advances no opinion on whether pure rent-seeking laws
are unconstitutional, but he does respectfully advise the Court to be extremely
skeptical of the arguments advanced by the State Board and its amicus.
Additionally, because the challenged statutes in this case represent the result of the
funeral-director cartel’s rent seeking, the Court should not have any illusions about
the Abbey’s predicament being rectified through the democratic process.
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ARGUMENT
A.

Public Choice Economics
1.

Regulations Of Industries Governed By Professional Licensing
Frequently Reflect The Interests Of Those Industries

Public choice economics is “the economic study of nonmarket decision
making, or simply the application of economics to political science.” Dennis C.
Mueller, Public Choice III at 1 (2003). Among other things, public choice
economists have studied causes and effects of governmental regulation. These
studies have led to the following conclusion: governmental regulation frequently
fails to reflect the preferences of the majority of voters and instead reflects the
dominant influence of politically powerful interest groups.
People typically assume that governmental regulations are “unbiased and
conscientious” efforts to advance the “public interest.” See John T. Delacourt &
Todd J. Zywicki, The FTC and State Action: Evolving Views on the Proper Role
of Government, 72 Antitrust L. J. 1075 (2005). But among economists, that
assumption is largely regarded as false. Public choice theory has been “almost
universally accepted” since the mid-1980s as explaining much economic
regulation. Jonathan R. Macey, Promoting Public-Regarding Legislation Through
Statutory Interpretation: An Interest Group Model, 86 Colum. L. Rev. 223, 224 n.6
(1986) (citing Joseph P. Kalt & Mark A. Zupan, Capture and Ideology in the
Economic Theory of Politics, 74A Econ. Rev. 279 (1984)). Three of the major
2
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figures in the field of public choice have been awarded the Nobel Prize in
Economic Science: Kenneth Arrow, James Buchanan, and Amrtya Sen. All Prizes
in Economic Sciences, Nobelprize.org —The Official Website of the Nobel Prize,
http://www.nobelprize.org/nobel_prizes/ economics/laureates/.
Occupational licensing, such as the casket-selling statutes challenged here,
and other anticompetitive regulations often serve primarily to protect members of
the regulated industry with no discernable benefit to consumers or the public, and
are not justified under the purported rationale of consumer protection. By raising
prices and reducing the options available to consumers, the net public effect of
many regulations is actually negative. See Morris M. Kleiner, Occupational
Licensing, 14 J. Econ. Perspectives 189 (2000) (summarizing studies).
For several reasons, special interest influence is often especially pronounced
in industries governed by professional licensing. First, members of professional
networks are often already organized by trade associations or otherwise, thereby
reducing the transaction costs of organizing for lobbying efforts. Second, such
professional organizations also often have an internal communications
infrastructure. Through newsletters, email lists, regular meetings, and the like,
members can be educated about relevant issues and proposed legislation with
relative ease. The time and money that would need to be spent for any individual
to remain informed and motivated to act is greatly reduced, overcoming problems
3
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of rational ignorance within the profession. Third, licensed professions are
usually largely self-governing, which gives members an opportunity to enact
anticompetitive regulations to benefit their members at the expense of the public
with little public or legislative oversight. The danger of enacting economically
self-interested anticompetitive regulations is especially acute where the licensing
board is dominated by members of the licensed profession itself. See Einer R.
Elhauge, The Scope of Antitrust Process, 104 Harv. L. Rev. 667, 690–91 (1991).
Once given the power of self-regulation and the power to control entry into a
profession, licensed professionals have every incentive to expand the scope of their
governmental monopoly to further protect their economic interests.
Consumer interests are also less effective when goods or services subject to
the anticompetitive regulation are purchased infrequently. In such situations,
consumers may not have any benchmark by which to judge the price of those
goods or services, and also rarely will feel the economic effect of the regulation.
As a result, they lack the incentive to overcome rational ignorance to effectively
participate in the political process in opposition to producer interests.
2.

Consumer Interests Are Often Subservient To Industry Interests
Within The Regulatory Process

Public choice theory rests on the fundamental assumption that politicians
and constituents are rational economic actors; that is, constituents compete with
one another to demand political favors from the government, and politicians use
4
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the coercive powers of the state to provide wealth transfers in return for political
support. “The interest group most able to translate its demand for a policy
preference into political pressure is the one most likely to achieve its desired
outcome.” James C. Cooper, Paul A. Pautler, and Todd J. Zywicki, Theory and
Practice of Competition Advocacy at the FTC, 72 Antitrust L. J. 1091, 1100
(2005). Outcomes of the political and regulatory process will therefore not always
reflect the preferences of a majority of the voting public, but instead will reflect the
comparative advantage of special interests to organize and exert political influence
relative to the public. See Richard A. Posner, Economic Analysis of Law § 19.3,
pp. 534–36 (6th ed. 2003).
Powers v. Harris, which the State Board urges this Court to follow, was both
honest and correct when it recognized that “the favored pastime of state and local
governments” is enacting rent-seeking legislation at the behest of industry that has
little to no public benefit and exists simply to transfer wealth to insiders by
hamstringing competitors. 379 F.3d 1208, 1221 (10th Cir. 2004). Producers or
service providers in a particular industry often form interest groups to seek
enactment of regulations because those regulations give them an advantage in the
marketplace. It is widely accepted that government regulation can restrict
competition and entry into a particular industry, thereby causing (1) prices to
increase above the competitive market price and (2) industry participants to reap
5
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long-term economic profits. Such regulations are thus actively sought by
particular industries, and are “designed and operated primarily for [the industry’s]
benefit.” George J. Stigler, The Theory of Economic Regulation, 2 Bell. J. Econ. &
Mgmt. Sci. 3 (1971); Milton Friedman, Capitalism & Freedom 140 (1962) (“[t]he
pressure for [occupational licensing] invariably comes from members of the
occupation itself” and not consumers or the public).
An industry’s ability, through an anticompetitive regulation, to raise prices
above the price that would be charged in an otherwise open market, is referred to
by economists as “economic rents.” James Buchanan has defined “rent” as “that
part of the payment to an owner of resources over and above that which those
resources could command in any alternative use,” or “receipt in excess of
opportunity cost.” James M. Buchanan, Rent Seeking and Profit Seeking, in
Toward a Theory of the Rent-Seeking Society 1 (1980). The process of special
interests lobbying governments to impose anticompetitive regulations is known as
“rent seeking.”
In many situations, smaller, homogenous interest groups will have a
comparative advantage in the political process relative to larger, more
heterogeneous and diffuse groups such as consumers and the public at large. See
Mancur Olson, The Logic of Collective Action: Public Goods and the Theory of
Groups (1971). Each member of a small interest group stands to make a
6
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substantial economic gain from securing favorable legislation. Members therefore
have an incentive to inform themselves regarding such laws and regulations and to
organize to secure enactment of favorable legislation and block legislation adverse
to their interests. John O. McGinnis, Our Supermajoritarian Constitution, 80 Tex.
L. Rev. 703, 735 n.137 (2002) (the “intense common concerns” of special interest
groups “help them overcome organizational difficulties and give them more
influence than their numbers warrant”). By contrast, the costs of an
anticompetitive regulation are spread thinly across consumers in the form of
marginally higher prices, giving each individual consumer little incentive to learn
about and organize to oppose every anticompetitive or protectionist regulation.
Each member of the public is thus “rationally ignorant” about many
anticompetitive regulations. Because industries have a “superior ability to
organize in the political process relative to consumers, consumer interests are often
subservient to industry interests in the regulatory process.” Cooper, supra, at
1100; Sam Peltzman, Toward a More General Theory of Regulation, 19 J.
L. & Econ. 211, 212 (1976) (“A common[,] though not universal, conclusion has
become that as between the two main contending interests in regulatory processes,
the producer interest tends to prevail over the consumer interest.”).

7
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Application Of Public Choice Theory To Louisiana Revised Statutes
Sections 37:831(37), 37:831(41), And 37:842(A)–(C)
With principles of public choice theory in mind, it is readily apparent that

Louisiana Revised Statutes sections 37:831(37), 37:831(41), and 37:842(A)–(C),
the statutes at issue in this case, are “rent-seeking” provisions, meaning that they
protect the economic interests of funeral directors and produce no cognizable
benefit to consumers. Louisiana Revised Statute section 37.831(37) defines
“funeral directing” to include, inter alia, selling caskets. Section 37.831(41)
prohibits “funeral directing” by individuals who are not state-licensed funeral
directors. Section 37:842(A)–(C) sets forth the minimum qualifications for
obtaining a license as a funeral director, including the completion of 30 semester
hours at an accredited college or university, completion of a one-year
apprenticeship, passing an exam, and paying an application fee. In short, the
statutes require that individuals who wish to make and sell caskets to consumers,
such as the plaintiffs-appellees in this case, meet all of the same requirements as a
funeral director who provides other funeral-related services and handles human
remains.
As this section explains, these statutory requirements bear all of the
hallmarks of legislation passed to transfer wealth from consumers to a special
interest group in return for political support. Additionally, the Court should view
with great skepticism the State Board’s self-serving descriptions of the public
8
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benefits of licensing casket retailers. Industry cartels and their patrons in
government know that they cannot be candid with the public about the real
purposes and effects of irrational occupational regulations, and hence they must
proffer hypothetical justifications that never really fool anyone, much less
economists with a background in public choice theory.
1.

Regulations Of The Funeral Industry Bear The Hallmarks Of
“Rent-Seeking” Legislation

Regulations of the funeral industry are less likely to reflect consumer
interests than regulations of many other types of industries for several reasons.
Louisiana funeral directors form a relatively small group of approximately 1,200
members. Regulations supported by such a small, homogenous group with a
specific set of interests are not likely to reflect public interest. See Olson, supra.
Moreover, Louisiana funeral directors are already organized within a trade
association, the Louisiana Funeral Directors Association, making it easier for them
to communicate and organize their lobbying efforts to support legislation that
benefits their industry. This is especially true here, where the board of nine
members governing the funeral industry is, by law, made up of eight funeral
directors, La. Rev. Stat. § 37:832(B), who have every incentive to make it more
difficult for others to enter the market and compete with them. See Elhauge, supra,
at 690–91. Moreover, consumers have less of an incentive to block this type of
legislation as compared to regulations of other industries due to the infrequent
9
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nature of casket purchases. Because an individual consumer purchases a casket so
infrequently, most consumers will very rarely feel the price effect of the
anticompetitive regulations and have little incentive to organize to block or repeal
the legislation. See USCA5 at 773:14–774:4 (Professor David Harrington
correctly explaining that funeral regulations are likely to represent the interests of
the funeral directors and not consumers under public choice theory).
This conclusion is strengthened by appellees’ correct analysis of the State
Board’s asserted rationales for imposing a licensing requirement on third-party
retailers of caskets. As plaintiffs-appellees conclude, the statutory sections do not
plausibly advance any of the purported, virtuous sounding, state interests. Resp.
Br. at 35–43. Defendants-appellants are resorting to these implausible rationales
because they do not want to admit to the statutes’ actual, self-serving purpose: rent
seeking, or transferring wealth from consumers to members of the Louisiana
funeral industry.
2.

Public Choice Principles Predict That The Anticompetitive Effect
Of The Statutes Could Not Be Corrected Legislatively

While Professor Zywicki does not offer an opinion on the constitutionality
of rent-seeking legislation, he does want to emphasize that this Court should have
no illusions about the effect of its decision in this case. Defendants-appellants
claim that if the Abbey wishes to object to the statutes at issue, it “‘must resort to
the polls, not the courts.’” Op. Brief at 24 (quoting Williamson v. Lee Optical of
10
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Oklahoma, 348 U.S. 483, 487 (1955)). But as public choice principles make clear,
the statutes, and their defense by the funeral-director cartel, are textbook examples
of how industry groups capture the legislative and regulatory process. The exact
same failures in the political process that produce special interest legislation such
as this explain why these special-interest laws once enacted are so immune to
correction through legislative processes. Indeed, because legislative efforts must
survive multiple roadblocks to the passage of legislation (often referred to as “veto
gates”), well-organized special interests can even more easily frustrate the repeal
of special interest laws than they could enact the laws in the first place. See
Maxwell Stearns & Todd J. Zywicki, Public Choice Concepts and Applications in
Law 72 (2009) (“‘veto gates’ are in place to slow down or to stop legislation that
benefits the public at large at a cost borne largely or entirely by a narrow interest
group”).
If this Court were to reverse the decision below and uphold the Louisiana
statutes, public choice theory predicts that the legislation’s anticompetitive effects
would not be fixed legislatively. In effect, the ability of the Abbey, as well as
other unlicensed groups and individuals, to compete in the marketplace will be
determined conclusively by this Court.

11
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CONCLUSION
Louisiana Revised Statutes sections 37:831(37), 37:831(41), and 37:842(A)–
(C) are classic examples of “rent-seeking” legislation as that concept has been
developed in the field of public choice economics. The statutes’ sole, verifiable
purpose is to transfer wealth from consumers to the funeral-services industry.
Courts routinely recognize the possibility that economic markets can fail and
require correction, such as fraud and monopoly. Over the past several decades
public choice economics has demonstrated that the political marketplace can have
systematic failures as well, such as the domination of the process by wellorganized interest groups. This case presents exactly that scenario, which should
be accounted for by this Court.
Respectfully submitted,
GIBSON, DUNN & CRUTCHER, LLP
/s/ Mary G.H. Lang
MARY G. H. LANG
3161 Michelson Drive
Irvine, California 92612
Telephone: (949) 451-3800
Facsimile: (949) 451-4220
Attorney for Professor Todd J. Zywicki

12

Case: 11-30756

Document: 00511697631

Page: 20

Date Filed: 12/15/2011

CERTIFICATE OF SERVICE
I hereby certify that service of a copy of this Amicus Brief has been made on
all parties through their attorneys of record via the Court’s ECF system pursuant to
Fifth Circuit Rule 25.2.5 on this 15th day of December, 2011.

/s/ Mary G.H. Lang
MARY G. H. LANG
Attorney for Professor Todd J. Zywicki

13

Case: 11-30756

Document: 00511697631

Page: 21

Date Filed: 12/15/2011

CERTIFICATE OF COMPLIANCE
Undersigned counsel certifies that this Brief complies with the type-volume
limitation of Fed. R. App. P. 32(a)(7)(B) because this Brief contains 2,578 words,
excluding the parts of the Brief exempt by Fed. R. App. P. 32(a)(7)(B)(iii).
This Brief also complies with the type face requirement of Fed. R. App. P.
32(a)(5) and the type-style requirement of Fed. R. App. P. 32(a)(6) because the
Brief has been prepared in a proportionately spaced type-face using Microsoft
Word 10 in 14 point font size in Times New Roman.

Dated: December 15, 2011
/s/ Mary G.H. Lang
MARY G. H. LANG
Attorney for Professor Todd J. Zywicki

14

