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EDITORIAL

YBarkaemble yntatenm!

Mbl pagbl nNpeactaBuUTb Ballemy BHUMAHUIO
nepsbiin B 2014 roagy Bbinyck XKypHana KOHCTUTYLM-
OHa/IM3Ma M npas Yenoseka. Mbl cTpemmmca pac-
LWMPUTL KPYr NpeaMeToB AMCKYCCUMM MO BOMpOCcam
KOHCTUTYLIMOHAIM3MA M MPaB YesioBeKa M No3ToMy
peLwmnan oTkasaTbCca OT Naemn orpaHMYeHHOro Koau-
yecTBa TemMaTMYeCKUX pybpuK, KOTopon npuaep-
KMBANUCb B NpoLoM rogy. Tem He meHee, XKyp-
HaN OTKPbIBAeT CTaBLaA TPAAULMOHHOM pybpurKa
«[JOKTpMHa». B Hell npeacTaBneHa ctatba npodec-
copa MéreHca AkobceHa «Maeonorns n Bceobuyas
AeKnapauua npas Yenoseka». B cesoeit ctatbe npo-
deccop AKobBCeH OTMEeYaeT, YTO CYLLEeCTBYEeT 3HaYn-
Te/IbHOE YNC/I0 MHEHWI O LLEHHOCTHbIX OCHOBaHMAX
npas, coaeprkawmxca Bo Bceobuwein aeknapauum
npas 4yenoBeka. He npeymeHbluasa 3HAYeHUA Ta-
KOro natopann3ma MHEHWR, aBTOp, TEM HE MEHee,
npeagnaraeTt uccnefosBatb TeKCT Jeknapauum B ue-
NAX YCTAHOBNEHMA XapaKTepa uaen, KoTopble OHa
BblparkaeT. Mpodeccop AKOOCEH BblABMIAET TE3UC
0 TOM, YTO 3TU MAen ABNAKTCA NepPeKLMOHUCT-
CKMMU, @ He NnbepanbHbIMU, U YTO HaLlle 3HAHWe
3TUX MAEW AOMNKHO NpefonpefenaTb Hal Noaxoa, K
MHTepnpeTaumun eknapaumu.

2014 * 1-2(5)

Makcum Tumodees

MnaBHbIN pegakTop ypHana KOHCTUTYLMOHAAM3Ma U NPaB YenoBeKa

B sTOM HOMmepe 3HauMTenbHoe BHMMAHWE yae-
NeHo npobnematvke o6pa3oBaHMA NO MpaBam
yenoseka. B pybpuke «EBponenickme cTraHOapThbl
npas 4enoBeka M obpasoBaHWe» NpeacTaBAEHbI
MaTepuanbl  MEeXAYHapooHOW  KOHdpepeHuuu
«MpenogasaHue npas yenoseka B Poccum n apy-
rMX eBPONEeNCKMUX rocyaapcTBax», COCTOABLUENCA B
ExkatepuHbypre B 2013 rogy. OTKpbiBaeT pybpuKy
maTepuan 3aBeaytollero Kadeapoi Esponelickoro
npaBa W CPaBHUTENIbHOTO NpaBoBeaeHUa NymaHu-
TapHoro yHusepcuteTa (EKaTepuHbypr, Poccun)
AHTOHa bypKoBa, B KOTOPOM OH Aa&€T KpaTKMil 06-
30p OCHOBHbIX AOKAaA0B U NOABOANT UTOTWU 3TOTO
Hay4yHoro ¢opyma. [anee nybauKkyroTcA AOKNaAbI
npeactasutena Coseta EBponbl TaTbAHbl Tepma-
ynmy n npodeccopa EBponelickoro yHuBepcuTeTa
BunagpuHa (®PpaHkdypT-Ha-Opepe, [lepmaHua)
KapmeH Tune. TatbAHa Tepmaundy B ctatbe «Posb
CoseTa EBponbl — “NpuHecT” npaBa YenoBeKa Ao-
MOI”» OTMevyaeT 4pe3Bbl4alHO BarKHOe 3Hauye-
HWe obyyeHus EBponenckMm cTaHgapTam npas
YyenoBeKa B NMOArOTOBKE MPAKTUKYHOLWMX HOPUCTOB,
cypen, npokypopos, 6e3 KOTOPOro HeBO3MOXKHA
apdeKTMBHaA peanmnsauma npaB YesioBEeKa Ha Ha-
LMOHaNbHOM ypOBHe. ABTOP paccKa3biBaeT 06 ycu-

KYPHAN KOHCTUTYLUOHAJIUSMA U NPAB YENNOBEKA



EDITORIAL

nmax, npeanpuHumaemoix Cosetom EBponbl B 3TOM
cdepe, B YacTHOCTH, 0 EBponerickoi nporpamme
no NpaBam YesioBeKa A1 NPAKTUKYIOLWNX FOPUCTOB
(Mporpamma «HELP»). Mpodeccop KapmeH Tune
OennTca onbIToM NpenogaBaHMA CTaHA4APTOB Npas
yenoseKa B EBponeickom yHuBepcutete BuagpuHa
(fepmaHus), pacckasbiBas o JleTHel wkone «EBpo-
nemcKkaa cMCTema 3aLMTbl NPaB Ye/I0BEeKa» U Maru-
CTEPCKOM Nporpamme Mo mMexayHapogHoMy npasy
npaBs YenoBeKa U ryMaHUTapHOMY Npasy.

B pybpuke «leorpadus npaB 4enoBeka» CoO-
6paHbl MaTepuanbl, MNOCBALWEHHbIE PA3/INYHbIM
acnektam npobnemaTtvku npaB YenoBeka B YKpa-
nHe. CTaTbM M 3CCe KacaloTCA KaK BOMNPOCOB, Bbl-
WweALwmx Ha NOBEPXHOCTb B CBA3M C MOCAeAHUMM
KPU3UCHBIMU COOBLITUAMM B YKpanHe, TaK U Mpo-
6n1em, KoTopble CyLWwecTBOBaIN paHee.

Tak, cobbiTna Ha MangaHe HesanexKHOCTM noa-
BUINIM AOKTOPA IOPUAMNYECKUX HAYK JyreHutoca Mpu-
FOHUCA K pPa3mblNeHUAM 06 MCTOPUKO-NPaBOBbIX
NpeAnocbIIKaX YKPANHCKMX NpeacTaBNeHu 0 npa-
Bax yesioBeka M cnocobax Mx oTcTamBaHuA. ABTOP
OTMEYaeT, YTO CYLLeCTBYeT Uenbli pag uctopude-
CKMX PaKTOPOB, KOTOPbIE, HA €ro B3rNA4, NPUBEU K
KynbType npas yesoBeka B YKpauHe, 3HAYNTENbHO
OoT/MYaloWenca oT B3rMA4OB O MpaBax M CNOCo-
6ax nx 3awmTel B cocegHmnx Poccnn n benopyccum.
Takke aKTyanbHOM npobneme noceAwEeHa CTaTbA
AOKTopa npaBa Ceprea CaAnnHa, B KOTOPOM pac-
cmaTpuBaetcs Pesonouma 68/262 leHepanbHOM
Accambnen OOH «TepputopmanbHas LLENOCTHOCTb
YKpauHbi». [TOMMMO aHann3a K/AYeBbIX NOAoXKe-
HWUI Pe3ontoumm 68/262 1 COOTBETCTBYIOLLMX NPaK-
TMYECKUX PEeKOMEeHAALMN B CTaTbe COAEeprKaTca U
BbIBOAbI, KacaloLMecs, B YaCTHOCTU, MeXAyHapoa-
HOM OTBETCTBEHHOCTM 33 MOCAraTeNbCTBA HA Tep-
pUTOPUANbHYO LEeNOCTHOCTb rocyaapcts. Boisog
aBTOpa O TOM, YTO NpuHATME Pe3ontoumn 68/262
MOXeT 3a/0¥UTb OCHOBY A/A Pa3BUTUA HOBbIX
HOPM MeXAyHapOAHOro npaBa, Kacalowmxca, B
YaCTHOCTM, OTBETCTBEHHOCTM 3a NaTpuaumg, (Hosoe
noHATUe, BBOAUMOE AOKTOpom CaanmMHbIM B MeX-
AYHapoAHO-NPaBOBOM AMUCKYPC), TECHO CBA3AHO U C
BOMPOCOM NpaBa HapoAoB Ha camoonpeaeneHue.

Crtatbu dnbHypa ymbatoBa U AnekcaHgpa Ba-
CIOKOBA NOCBALLEHbl Pa3NnMYHbIM  Npobaemam
peanusauum npas u cBoboa B YKpauHe. DibHYp
ymbaToB paccmaTpmBaeT OCHOBHbIE MOJIOXKEHUA

JOURNAL OF CONSTUTIONALISM & HUMAN RIGHTS

3aKoHogaTeNnbCcTBa YKpauHbl U Poccnmn o csoboae
nepeaBuXeHMs U Bblbopa mecTa npebbiBaHMA U
*KUTENbCTBA B Npeaenax 3TMX CTPAH M AeNaeT BbiBOS,
O TOM, YTO NMPABOBOWN PEXMM perucTpauum npea-
CTaBAsieT COO0OM HECKO/IbKO MOAEPHU3NPOBAHHDIN
BAPUAHT MHCTUTYTA NPOMUCKM, CYLLLECTBOBABLLErO B
COBETCKOe Bpems. AnekcaHgp Bactokos npeanpu-
HMMaeT 0630p COBPEMEHHOINO YKPAMHCKOrO 3aKo-
HOOATENbCTBA C TOYKM 3PEHUA YLEMEHMA MNpPaB
npeactasutenenn JIF6T-coobuwectsa B YKpauHe, a
TaKXe paccyrgaeT 06 obuem ypoBHe COCTOSAHUA
WX Fpa*KgaHCKMX Npas.

OTmeTum, 4YTO U cTaTbsa npodeccopa leHHaams
EcakoBa, npeacrtaBneHHas B pybpuke «lpasa veno-
BEKA WM Yro/JIOBHOE npasocyame», BepoATHee BCEro,
6blna MHcNMpMpoBaHa cobbiTaMKM B Knese. ABTop
0bpaTtnnca K nccnefoBaHMIO HECKObKO 3abbIToro —
HO OT 3TOr0 He MEeHee CMOPHOro U MHTEPECHOro —
BOMpPOCA O BOCCTAaHMW KaK OTAENbHOM OCHOBAaHWUU,
MCKNOYALOLWEM NPECTYNHOCTb AeAHMA, B OTHOLe-
HUW NPECTYN/IEHNIM, COBEPLUEHHbIX B XO4€ TaKoro
BoccTaHuA. Mpodeccop Ecakos, npoaHanm3nposas
NUCTOPUYECKME, MEXAYHAPOAHble, KOHCTUTYLMOH-
Hble U pesIrnmo3Hble OCHOBAHMA NpaBa Hapoda Ha
BOCCTaHMe, cPOpPMYyNMPOBAN YCNOBUA AONYLLEHMA
BOCCTAHMA KaK UCKNOUYMTENBHOIO 06CTOATENBLCTBA,
MCKNOYALOLLLETO NPECTYNHOCTb AeAHMA.

3aBepluaeT HOMep peLeH3sna—acce npodeccopa
Onera bpecKkoro, nocsaweéHHaa wu3gaHuo «llosnb-
CKaA NoAUMUKA rocse nepuoda mpaHcgpopmayuu.
CocmosAHue u nepcriekmussl pazsumua». Paccma-
TpMBaA ONbIT TEOPETUYECKOrO OCMbIC/IEHUA UTOrOB
TpaHchoOpPMaUMOHHbIX NpoueccoB B LleHTpanbHOM
n BoctouHol EBpone (B YacTHOCTH, B MNonblue), aB-
Top obpalwaeT BHUMAHUE HA NapadoKcbl, 06Hapy-
*KMBaemble NOJIbCKMMM aBTOPaMK B 3TUX MpoLiec-
Cax, a TaKXKe Ha paKTopPbl CONPOTMBAEHMUA, KOTOPbIE
BCTPEYALOT aKTOPbI, NPOBOAALLMNE TPAHCPOPMaLUN.

2014 * 1(5)



JOKTPUHA

Ideology and the Universal Declaration of Human
Rights

AHHOTauuA

B cTaTbe aHanM3npyeTcA TO, Kakme naeu Bblparkaet Bce-
MUWpPHaA AeKNapaLma NpaB YesI0BEKA, M KaKnx naen npu-
OEepKMBaNnCb eé cosgatenun. ABTop BbigBMraeT Te3NC 0
TOM, YTO 3TU UAEMN ABAAIOTCA NePPEKLNUOHUCTCKUMU, U
YTO Halle NOHMMAHMe 3Toro ¢akTa AOMKHO Npeonpe-
LenATb nNogxon K uHtepnpetaummn Jexknapaumn. Heko-
TOopble cogepKalimneca B [leknapaumm npasa — Hanpu-
Mep, SIKOHOMUYECKME U COLMO-KYNbTYPHbIE — NNLLEHDI
CMbICNA, €CAM OHW MOHMMAOTCA KaK nbepanbHble
npaBa. B ctaTbe yTBEP)KAAETCA, YTO — NOCKObKY nep-
dEKLMOHUCTCKAA Le/b BbI3bIBAET K KM3HU nepdeKkumo-
HUCTCKOE MOHUMaHMe NPaB, U Takas Lefb NpucyTcTeyeT
B [leknapauumn, —3T1 Npasa caesyeT NOHMMATb KaK nep-
deKumoHuctckme. lMepdeKkumoHncTckas uenb [ekna-
pauum noayunHaeTt cebe xapaKTep BCex Npa., B HEW Co-
OeprKalLmxcs, 1, cnenoBaTesbHO, Aare nbepanbHbiMU
npaBamu cneayeT Nosb30BaTbCA OTBETCTBEHHO B LLENAX
OOCTUXKEHUA 3TOM LLesIN. DTU BbIBOAbLI — M HALL NoAXon4, K
WMHTepnpeTauum TekcTa Jeknapaumm — NogKPENNATCA
W uccneaoBaHMem uaen eé cospartenei.

Kniouesble cnosa: BcemunpHan geknapaums npas 4eno-
BEKa, MHTepnpetauua, nepbeKkumMoH13m, npasa.

Mogens Chrom Jacobsen

Ph.d. in Philosophy, Prof., University of Copenhagen*
E-mail: chrom.jacobsen@gmail.com

Upeonorua n BcemupHaa geknapauuma
npas 4yenoBeKa

Abstract

The Universal Declaration of Human Rights (UDHR) out-
lines the normative foundation for the international hu-
man rights regime. This article enquires into what kind
of ideas the declaration expresses and what kind of ideas
the drafters expressed. It argues that these ideas were
perfectionist ideas, and this knowledge should guide
our interpretation of the UDHR. Some of the rights in
the UDHR, i.e. the economic, social and cultural rights,
make no sense if they are understood as permissive
rights. It is argued here that, since a perfectionist end
implies a perfectionist conception of rights and such an
end is present in the declaration, these rights should be
understood as perfectionist rights. The perfectionist end
of the UDHR would command all the rights, and, conse-
guently, the permissive rights should be used responsi-
bly to attain this aim. Furthermore, our interpretation of
the text of the UDHR is consolidated by the examination
of the drafters’ views.

Key words: Universal Declaration of Human Rights, in-
terpretation, perfectionism, rights.

! MéreHc Xpom fAkobceH, AokTop dpunocodum, npodeccop YHnBepcuteTa KoneHrareHa.
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DOCTRINE

IDEOLOGY AND THE UNIVERSAL DECLARATION
OF HUMAN RIGHTS!

The Universal Declaration of Human Rights
(UDHR) outlines the normative foundation for the
international human rights regime. Certain ele-
ments in this regime appear problematic to some
authors. The economic, social and cultural rights
(ESC-rights) have always been questionable for
minds of a strong liberalistic bent, but others with
less liberalistic views find it equally difficult to make
sense of the regime. James W. Nickel despairs of
finding any unitary moral foundation for this re-
gime and he believes there is “no single master
value”.! He finds many social and economic rights
expressed in legal instruments such as the Euro-
pean Social Charter “excessively grandiose”? and
he finds notably the requirement of “optimisation
of health” in the Covenant on Economic Social and
Cultural rights exorbitant.? James Griffin shares this
perception,* though he imposes on this regime his
own unitary value of autonomy. In this context of
pluralistic interpretations it would be interesting
to return to the normative foundation and take a
closer look at the UDHR.

We will enquire into what kind of ideas the dec-
laration expresses and what kind of ideas the draft-
ers expressed. We will argue that these ideas were
perfectionist ideas. Our analysis will then fall in
three parts. After a short enquiry into the sources
of the declaration we will firstly deploy a distinction
between permissive and perfectionist rights. Per-
missive rights take the shape of permissions, which
together form a space of liberty. Perfectionist rights
are tied to a perfectionist end and they are at the
same time duties, since rights on this conception
should purvey the means to fulfil one’s duties. Sec-
ondly we will take the declaration at face value. The
declaration has no unique author, so we will have

1 James W. Nickel, Making sense of Human Rights, 2
ed. Oxford: Blackwell Publishing, 2007. P. 103.

2 |bid. P. 139.

3 lbid. P. 142.

4 James Griffin, “First Steps in an Account of Human
Rights” (2001) European Journal of Philosophy 9(3).
P. 22-26.
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to see what emerges from the text itself. We will
show that some of the rights in the UDHR, i.e. the
ESC-rights, make no sense if they are understood
as permissive rights, but these rights can very well
be understood as perfectionist rights. Since a per-
fectionist end implies a perfectionist conception
of rights and such an end is present in the declara-
tion, we will conclude that these rights should be
understood as perfectionist rights. Other rights in
the UDHR should however be understood as per-
missive rights. Since all the rights of the declaration
are not permissive rights, it is difficult to under-
stand the end of the UDHR as the delimitation of a
space of liberty, but a perfectionist end would not
be incompatible with a mixture of permissive and
perfectionist rights, since some amount of liberty
could seem necessary to fulfil the end. In that case
the perfectionist end of the UDHR would command
all the rights, and the permissive rights should be
used responsibly to attain this aim.

In the third part of our analysis we will take a
closer look at the drafters. Even though the UDHR
has no unique author the preparatory work could
still be illuminating in our effort to understand
the declaration. Judges often resort to such work
when they have to interpret difficult points in the
laws. The first thing we notice is the remarkable
agreement among the drafters on ESC-rights and
the end they should serve, and inasmuch as these
rights make it impossible to understand the end of
the UDHR as the establishment of a free space, we
should see this as a sign that the drafters in gen-
eral had some kind of perfectionist view. We will
in fact show how the French representative, René
Cassin (1887-1976), played a particularly important
role in giving the UDHR its perfectionist imprint.
We will then go further into the triangle of relations
between the perfectionist end, the rights and the
duties. While the relation between rights and the
perfectionist end does not give rise to any particu-
lar problems, the relation between duties and the
perfectionist end will oblige us to distinguish be-
tween two types of perfectionism. Full-blown per-
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fectionism, with a strong moral dimension, means
that duties to society flow from the very idea of
perfection, but some seem to explain these du-
ties differently as contractual duties. This makes us
posit a different kind of perfectionism, which we
will call social-liberal perfectionism. This same dif-
ference seems to emerge in the relation between
rights and duties, since some would emphasize the
perfectionist correlation between rights and duties,
while others would not. We believe this should be
explained in the same way. We will finally conclude
that the examination of the drafters’ views consol-
idates our interpretation of the text, even though
it has to be explained as an overlapping consensus
between two types of perfectionism.

This result will be underpinned further by a
worldwide survey of the types of government and
their ideology, in order to make clear how a per-
fectionist declaration was possible at the time. Be-
fore starting the analysis some preliminaries are
necessary. We will first outline the sources of the
declaration to give the reader some background
information. Thereafter we will show how an im-
mense majority of the drafters actually express-
ing their views believed that they were declaring
rights which had an objective moral existence. This
should comfort us in the view that such terms of
moral philosophy as perfectionism have application
on the text and the drafters alike. In this section we
will also argue that the text should be understood
as a structured whole.

I. The Sources of the Declaration

Article 68 in the UN-Charter orders the Eco-
nomic and Social Council (ECOSOC) to set up a com-
mission for the promotion of human rights. This
was done the 16" of February 1946. The Council
decided that the primary task of the Commission
was to submit proposals, recommendations and re-
ports concerning an international charter of human
rights. A nuclear commission presided by Eleanor
Roosevelt (1884-1962) met in April and May 1946
to submit recommendations for the composition of
the commission and at the same time they asked
the Secretary-General to collect all possible infor-
mation about the subject. The newly instituted Hu-
man Rights Division in the Secretariat headed by
Director John Humphrey (1905-1995) executed this

2014 * 1-2(5)

task. The Division received drafts from many sides.’
Of special importance was the drafts submitted by
Chile and Cuba. The Chilean draft was an earlier ver-
sion of what became the Bogota-declaration (ad-
opted by the nations of the Americas in April 1948).
According to Johannes Morsink, Humphrey based
his first draft® on these two drafts retaining large
parts of these proposals and among these the ESC-
rights. Mary Ann Glendon agrees with Morsink to
say that this was the origin of the ESC-rights.” There
is no reason to doubt this conclusion, but it should
be noted that Roosevelt reminded us that the im-
portance of ESC-rights was already stressed by the
ECOSOC.2 Humphrey for his part denied that the
draft of the Secretariat was based on any philoso-
phy. They had just included all the rights mentioned
in various constitutions and drafts.’ This apparent
neutrality is not one, since the very choice of these
rights excludes other points of view and as Morsink
notes, the burden of proof now lay on those who
was against them,® but the importance of this ob-
servation should not be overestimated, since few
as we will see were actually against them. There is
much to say that Humphrey just acted according to
instructions since the inclusion of ESC-rights was
wished by ECOSOC and he found these rights in the
Latin American instruments, which were the most
advanced attempts in this area. The Latin Amer-
ican influence is not to be denied and Glendon’s
and Morsink’s thesis on the subject is amply docu-
mented. In fact, Malik pays explicitly tribute to the

> A/PV.180 p. 857-58. The summary records from the

drafting process are accessible at this website: http://
www.un.org/Depts/dhl/udhr/meetings_1946_nu-
clear.shtml. We will use the UN document symbols.
Explanation available here: http://research.un.org/
content.php?pid=320836&sid=2626142

& E/CN.4/AC.1/3

7 Mary Ann Glendon, A World Made New, Eleanor
Roosevelt and the Universal Declaration of Human
Rights. New York: Random House, 2002. P. 27-32; Jo-
hannes Morsink, The Universal declaration of Human
Rights; Origins, Drafting, and Intent, Philadelphia:
University of Pennsylvania Press, 2000. P. 131.

& E/CN.4/AC.1/SR.9 p. 11.

® E/CN.4/AC.1/SR.1p.5.

10 Johannes Morsink, The Universal declaration of Hu-
man Rights; Origins, Drafting, and Intent, Philadel-
phia: University of Pennsylvania Press, 2000. P. 131.
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Latin American contribution'! and the drafters refer
at times to these documents.*

It was during the first session of the Commis-
sion of Human Rights (January-February 1947) that
Humphrey was asked to elaborate the Secretariat’s
draft supervised by the commission officers, but
this solution was not workable and a more repre-
sentative drafting committee was established (June
1947). Cassin then reworked the Secretariat’s draft
at the request of the Drafting Committee and ac-
cording to its instructions. The second session of
the Commission (December 1947) decided to work
on a charter in three parts comprising a declara-
tion, a convention and measures for implemen-
tation. The Drafting Committee met again in May
1948 where the different comments made by the
member states were discussed. The Third session of
the Commission (May-June 1948) examined the dif-
ferent articles anew and established the final text
adopted without opposition. ECOSOC (July-August
1948) did nothing else than referring the text to the
General Assembly due to lack of time. The Third
Committee of the General Assembly devoted 85
meetings to the discussion of the draft. The Third
Committee did not, Malik explains, make any sub-
stantial changes in the general structure, but some
articles were modified in important respects.'®* The
General Assembly discussed the declaration in
three meetings in December 1948 and the 10™ of
December 1948 the Declaration was adopted by 44
votes and 8 abstentions.

The drafters were very conscious about the 18t
century legacy and now and then reference was
made to the French declaration of 1789, but also
to the American declarations of the period. How-
ever, they were also very conscious about doing
something very different from the 18" century dec-
larations. They felt that progress had been made
since then especially by the introduction of the
ESC-rights.** The older declarations were in Cassin’s

1 E/CN.4/SR.41 p. 15.

12 E/CN.4/SR.8 p. 2; E/CN.4/SR.81 p. 30; E/CN.4/SR.58
p. 9; E/CN.4/SR.70 p. 6; A/C.3/SR.88 p. 27-28; A/C.3/
SR.90 p. 38, 42; A/C.3/SR.91 p. 49; A/PV.181 p. 877.

13 A/PV.180 p. 857-860.

4 E/CN.4/SR.13 p. 3; E/CN.4/SR.50 p. 6; E/CN.4/SR.91
p. 48-49; E/CN.4/SR.93 p. 70-71; E/CN.4/SR.95 p.
91; E/CN.4/SR.105 p. 178; E/CN.4/SR.138 p. 511; E/
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words “... adapted to the present epoch in which
individualism had been condemned by facts.”** Cas-
sin reiterates this view later opposing the Universal
Declaration, which takes duties to the community
and fellow men into account, to the older declara-
tions, which he associates with liberalism.'® Making
a new universal declaration was of course inspired
by the 18™ century precedent, but even though
important civil and political rights were taken over
from the old declarations the content had a more
diverse origin. We have already noticed the influ-
ence of the Latin American efforts in this area, but
we will also have to mention the four freedoms of
President Franklin D. Roosevelt (1882-1945). In his
1941 State of the Union Address Roosevelt out-
lines his four freedoms: freedom of speech, free-
dom of worship, freedom from want and freedom
from fear. These four freedoms also appear in the
preamble of the UDHR. The UN Charter speaks
consistently about human rights and fundamental
freedoms supposing the last to be those of Roos-
evelt. The drafters recognized that the declaration
was made under the auspices of Roosevelt’s four
freedoms. The Cuban representative, Guy Perez
Cisneros (1915-1953), a forceful promoter of Latin
American ideas of human rights, explains that there
had been agreement among representatives to the
San Francisco Conference that the expression “fun-
damental freedoms” was a tribute to President
Roosevelt. He had been the first to “proclaim the
four new freedoms” and those freedoms were in
Cisneros’ view “characteristic of the thought of the
twentieth century.” He therefore recommended
that they “should be inscribed on the frontispiece”
of the declaration. The universal declaration would

CN.4/SR.139 p. 522; A/PV.180 p. 864.

15 A/PV.180 p.865.

16 René Cassin, “Religions et droits de 'hnomme”, in
Vasak, Karel (ed.), René Cassin amicorum discipulo-
rumque, Vol. IV, Méthodologie des droits de I'hom-
me. Paris: Editions A. Pedone, 1972, P. 100. “Leur [les
confessions religieuses] position, jadis tres éloignée
du liberalisme (adversaire d’'une Déclaration sur les
droits de I"homme), s’est modifiée et rapprochée
de celle prise par la Déclaration universelle de 1948
qui, elle, a pris position sur les droits et libertés, mais
aussi sur les devoirs envers la collectivité et envers
autrui.”
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not “be a slavish repetition of the 1789 declara-
tion, but would present a statement of the most
lofty ideals of the current century.” For we should
remember that we are no more living in the 18"
century, for the 20% century “had witnessed the de-
velopment of a new concept of liberty which it was
important to clarify in the declaration.”!” Saint-Lot
as rapporteur for the Third Committee adopted a
similar position starting his report to the General
Assembly with a tribute to President Roosevelt ex-
plaining that his four freedoms had inspired the
work of the Commission and the Committee.*®
This tribute to the President is not without flat-
tery, since the drafters had drawn heavily on other
sources. We have already mentioned several times
the Latin American effort, which Morsink attributed
to a particular form of Latin American socialism,*®
though Glendon argues that the Latin American
conception of human rights was also inspired by
the papal encyclicals Rerum Novarum (1891) and
Quadragesimo Anno (1931). The social philosophy
of the Catholic Church should then constitute an
important context for the insertion of economic,
social and cultural rights into the UN declaration.
These encyclicals criticized the difficult situation of
workers in a hard liberal society. They backed the
rights of workers and the establishment of Chris-
tian workers unions. This point of view is argued
from a Thomistic stand with numerous explicit ref-
erences to Thomas Aquinas especially in Rerum
Novarum, while Quadragesimo Anno develops the
same ideas with direct reference to Rerum Novar-
um.* These views have probably fused into a larger
socialist-catholic movement, so both Morsink and
Glendon might be right in each their way. The Latin
American social Catholicism is echoed in Europe by
the Christian Democratic movement. Thereto we
should add a wider social-liberal movement among
which we should reckon Roosevelt’s New Deal and
various social-democratic and socialist movements.

7 A/C.3/SR.104 p. 164.

8 A/PV.180 p. 853.

% Johannes Morsink, The Universal declaration of Hu-
man Rights; Origins, Drafting, and Intent, Philadel-
phia: University of Pennsylvania Press, 2000. P. xiii-
xiv, 130 ff.

20 Leo Xlll. Rerum Novarum, 1891; Pius XI. Quadragesi-
mo Anno. 1931.
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These different currents are not only responsible
for the simple addition of the ESC-rights to the
Declaration, since we will argue that this addition
follows from a totally different conception of rights
and consequently of human rights.

Il. A Declaration of Moral Philosophy

We speak about ideology in the straightforward
sense of a system of ideas and ideals, and we sup-
pose that the different elements of the declaration
form such a system. We feel comforted in this view
by the statements of the Lebanese representative,
Charles Malik (1906-1987). He proposed as mem-
ber of the Commission of Human Rights a clause
stating that all articles of the declaration should be
considered in their relationship to each other. This
clause was not adopted, but no one opposed the
principle. It was thought to make the declaration
too long and cumbersome.? Malik as chairman of
the Third Committee reiterates this view. This time
the Haitian representative, Emile Saint-Lot (1904-
1976), challenged this view objecting that the dec-
laration would not be simple enough to be under-
stood by everyone.?? Otherwise the principle was
not challenged. Anyway, this view has also been
stated officially in the 1993 Vienna Declaration on
Human Rights: “All human rights are universal, indi-
visible and interdependent and interrelated.”??

This system of ideas and ideals also forms a piece
of moral philosophy; this was at least the point of
view expressed by a great many of the drafters. The
British representative, Lord Dukeston (1881-1948),
discussing the convention considered the human
rights and freedoms contained in the bill (decla-
ration, convention, measures of implementation)
as part of natural law which in his view was the
foundation of all law including international law,
and not having acceded to the convention was, in
his opinion, no excuse for non-respect of human
rights.?* Willard Thorp (1899-1992), the United
States’ representative to the ECOSOC, stated that
the declaration was not a legislative document, but
a statement of hopes and desires clearly and posi-

2 E/CN.4/SR.41 p. 6-7.
22 A/C.3/SR.130 p. 432.
2 A/CONF.157/23:1.5.
** E/CN.4/SR.415s. 16.
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tively asserting “... the human rights which were the
birthright of mankind everywhere. They were not
fully attained by all people and therefore the dec-
laration would serve ‘... as a beacon towards which
all nations should strive’.”* The representative from
New Zealand, Colin Aikman (1919-2002) speaking
at a General Assembly meeting asserted: “human
rights were rooted in the nature of man himself as
well as in the structure and needs of the modern
world. The principles proclaimed in the declaration
were not therefore the original creation of the 58
nations or their representatives meeting in a twen-
tieth-century committee room.”?® The Philippine
representative, Carlos Romulo (1899-1985), speak-
ing in the General Assembly claimed “... the philos-
ophy on which the declaration was based was valid
for all peoples and all nations and was universally
accepted.”?” In the Third Committee Karem Azkoul
(Lebanon) stated that the rights outlined in the dec-
laration should not depend on the states ability to
implement them. The declaration should set forth
“... the rights inherent in the human person.”? In
the precedent meeting Ernest Chauvet (Haiti) had
affirmed that the declaration was “... a statement
of universally applicable moral principles.”? The
Chilean representative, Hernan Santa Cruz (1906-
1999), spells it all out clearly in the General Assem-
bly: “The only nations unable to subscribe to that
declaration were States which denied the value of
freedom as such and denied that man had rights in-
dependently of the form of the State, or which did
not believe that man possessed inherent rights that
had existed before the formation of social groups.”*°

According to Cassin speaking in the Commission
of Human Rights the declaration of human rights
should be explanatory. Human rights existed before
the UN and no less after. The declaration should list
“...the most essential attributes of every human be-
ing without distinction.”3! Cassin explained in fact
that there were conflicting views about the legal
force of the declaration. Some thought the decla-

2 E/SR.215 p. 643.

6 A/PV.181 p. 887.

27 A/PV.180 p. 868.

% A/C.3/SR.121 p. 335-336.
2 A/C.3/SR.120 p. 317.

2 A/PV.180 p. 863.

% E/CN.4/SR.48 p. 6.
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ration was an interpretation of the UN-Charter with
the same mandatory force, while others considered
it a formal document with limited moral influence
and without any legal force. Cassin disagrees since
his delegation believed the declaration to be an ex-
planation of the human rights in existence before
the Charter and as such of those rights the mem-
bers should protect.?? In any case we rest within
the moral domain. For on the first view the Charter
is supposed to refer to something called “human
rights and fundamental freedoms” which cannot
be arbitrarily determined. They suppose that these
rights and freedoms exist and just have to be spec-
ified more clearly, in fact very much the same view
as that of Cassin though he would not attribute any
legal force to them. The second opinion would also
(maybe less strongly) attribute to the declaration a
purely moral significance.

Few raise their voices against this perception.
The Brazilian representative, Ramiro Guerreiro
(1918-2011), do not understand why the decla-
ration should be “... introduced by philosophical
postulates taken from outdated theories of natu-
ral law.”** Alexei Pavlov (USSSR) responds to Malik
trying to introduce a mention of the Creator in the
article on the family, that he feels it “... unneces-
sary to bring any philosophical theories into the
Declaration.”** The British representative Geoffrey
Wilson (1910-2004) sympathized with Malik’s point
of view, but he thought it more convenient to insert
such a mention in the initial articles of the Declara-
tion “... which already contained certain philosophi-
cal considerations.”> Wilson’s statement implies no
hostility towards philosophical considerations and
in this he agrees with the overwhelming majority
of those who express their opinion on the matter.
They assume the Declaration to contain objective
moral truths. The opinion that the Declaration ex-
presses a mere consensus between the different
parties with no particular moral foundation finds
no expression in the summary records. This signi-
fies by no means that there was no difference of
doctrine. Cassin observes in the Third Committee

2 E/CN.4/SR.48 p. 7-8.

3 E/SR.215 p. 646.

% E/CN.4/AC.1/SR.38 p. 8-9.
3 E/CN.4/AC.1/SR.38 p. 9.
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that no particular philosophy of any state should be
allowed to prevail. The Committee should look for
a common denominator.*® Later on he observed in
the General Assembly that no complete agreement
on doctrine was possible, but an agreement could
be reached on both practical and ideal matters.?”
There is no reason to doubt the veracity of this last
observation, but as we will see in what follows there
was a surprisingly high degree of agreement not
only on actual rights, but also on questions of phi-
losophy. The main dividing line seems to have been
that between the Western and the Eastern block.
Though the representatives of the Eastern block
participated constructively in the drafting process
propounding amazingly similar positions they also
seemed very keen on avoiding any pretext for in-
trusion into national sovereignty by adding phrases
like “according to the law of the state” which would
void the Declaration of any critical potential. They
did not succeed and they finally abstained from vot-
ing in the General Assembly. This would somehow
allow us to put the position of the Eastern block in
parentheses. Their influence was limited on the ba-
sic tenets of the declaration.

lll. Two Conceptions of Rights

We will leave it to H. L. A. Hart (1907-1992) to
explain the basic features of the permissive concep-
tion of rights. According to Hart, moral rights are
about having a “... moral justification for limiting the
freedom of another ...”, i.e. we can choose how this
other person should act (because of the correlated
duty resting on him) and hereby “... a certain distri-
bution of human freedom will be maintained ..."”.3®
The idea that we can choose how others should act,
for instance decide whether somebody should re-
pay a debt, i.e. decide whether we should release
somebody from a debt or not, differs widely from
the perfectionist conception where rights are the
conditions necessary for human flourishing and
as such also in some sense duties, since we ought
to perfect ourselves. Hart’s concept of rights sup-
poses on the contrary a space of liberty, where the

% A/C.3/SR.92 p. 55.

37 A/PV.180 p. 865.

% Herbert L.A. Hart, “Are There Any Natural Rights?”
(1955) The Philosophical Review 64(2). P. 178.
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individual can decide freely. This particular area of
liberty of choice is part of a total distribution of hu-
man liberty. So in another sense, somebody’s right
to something merely means that this person is un-
der no duty not to doit,** and what we are under no
duty to do or to omit is that very same distribution
of liberty. Hart starts out from liberty and asks what
could justifiably limit this liberty? His answer is that
since everybody has an equal right to liberty, only
others same right to liberty can limit someone’s
liberty, unless special acts of will and choice, such
as promises, natural relationships etc. modify the
situation. This conception is very Kantian, some-
thing that Hart makes no secret of.*° For according
to Immanuel Kant (1724-1804) there is only one
human right, liberty, and therefrom all rights, prop-
erly speaking, can be deduced. All rights are in fact
human rights.** The moral resources for interfering
with others liberty are hereby exhausted, and this
“... space of personal independence ...”, as Thomas
Nagel says,** should be left untouched, for we are
here, again in Nagel’s words, “...exempting a central
area of individual choice from public control ...”.%3
The perfectionist conception of rights we will
find with Thomas Aquinas. Thomas did not have a
theory of human rights, but he did have a notion of
rights. In the Thomistic theory a person’s right is his
due share in the particular circumstances accord-
ing to a commensuration (between him and some
other person or thing) determined by the common
good.* Since individual human perfection is an es-
sential element in the common good, one could say
as Christian Wolff (1679-1754) did that rights are
only the reverse side of duties. Rights assure us the
necessary means for perfection, for that is what the
common good is about, but perfection is also our
duty (in a non-Kantian sense, since this also makes

3 |Ibid. P. 179.

4 |bid. P. 178.

1 Immanuel Kant, “Die Metaphysik der Sitten”, in Wer-
kausgabe Band VIII, Suhrkamp Taschenbuch Wissen-
schaft 190. Suhrkamp Verlag: Frankfurt am Main,
1982. P. 345 (AB 45).

42 “personal Rights and Public Space” (1995) Philoso-
phy and Public Affairs 24(2). P. 94.

4 Thomas Nagel, Op.cit. P. 102.

4 Mogens Chrom Jacobsen, Three Conceptions of Hu-
man Rights. Malmo: NSU-Press, 2011. P. 152-153.
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us happy), and that is why Wolff can say that we
have a right to eat and drink as well as a duty to eat
and drink,* since a certain physical constitution is
part of the ideal of a perfect human being.

From this general scheme others have developed
a notion of human rights. According to Edmund
Burke (1729-1797) human rights cannot be defined
once and for all, though they can be known. Man
has no right to what is not reasonable and not to
his advantage.*®* Human rights are the advantages
that man should enjoy in society; he has the right
to justice, he has rights to the fruits of his industry,
to inherit from his parents, to nourish and improve
his offspring, to instruction in life and consolation
in death, to do what would not do any harm to oth-
ers and to a fair portion of what society provides.
But the more precise content of these rights must
be determined in the actual context. Natural rights
are, in Burke’s view, more a question of what hu-
man nature demands, and this will in part depend
on each individual society. It will often be a matter
of weighing the pros and cons, choosing between
goods and evils.*” In the same line John Finnis de-
scribes human rights as “a way of sketching the
outlines of the common good, the various aspects
of individual well-being in community.”*® The core
of the notion of rights is, according to him, basic
or fundamental needs, i.e. basic aspects of human
flourishing.*

Theories of the Aristotelian type with perfec-
tionist ends that command circumstantial act-pre-
scriptions could use a permissive notion of rights,
but these rights would have little or no importance
in their own right. What counts in such a theory is
promoting the end and not the simply permitted,
which in the strict sense of permission would only
distract one from the proper end. This is visible in

4 Christian Wolff, Jus naturae, Frankfurt & Leipzig: Offi-
cina Libraria Rengeriana, 1740. § 1.

4 Edmund Burke, Reflections on the Revolution in
France. London: Penguin Books, 1968. P. 152-154;
Edmund Burke, Works, Vol. Ill. London: George Bell
and Sons, 1878. P. 334.

4 Edmund Burke. Op.cit. 1968. P. 149-150, 152-154;
Edmund Burke. Op.cit. 1878. P. 334,

% John Finnis, Natural Law and Natural Rights, Oxford:
Clarendon Press, 1988. P. 214.

4 |bid. P. 205.
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Wolff. He states that one should use one’s rights in
accordance with the requirements of duty.>® But
how can rights be contrary to duty? The reason is
that permissions (i.e. rights) in the large sense in-
clude the commands of obligation. However, in
a perfectionist theory as the one Wolff held>* we
would have many such obligations, and these ob-
ligations we cannot choose not to perform, even
though we have a right to do them. Only those
rights which are not at the same time duties can we
choose to perform or not, but if they do not con-
tribute to perfection they have no interest. Those
rights, which are at the same time duties, would,
however, contribute to perfection, and this must
be what Wolff means by rectus juris usus.> Just to
do what is permitted without promoting perfection
would be an abuse of one’s rights, so the simply per-
mitted cannot be an important notion in that kind
of theory. However, it is not impossible or it seems
rather reasonable to consider that certain liberties
could be essential to perfection. In that case these
liberties are not ordained in order to establish a
space of liberty, but in order to advance perfection
and they would necessarily vary according to the
needs of perfection.

To sum up, the basic feature of the permissive
conception of rights is choice. The rights holder can
choose whether to exercise his right or not either
as a liberty or as a right against a particular person
whose actions he controls in certain respects. A
collection of permissive rights would then delimit
a space of liberty, and we would tend to think that
such a collection would have as its purpose to de-
limit such a space and define human liberty. The
basic feature of the perfectionist conception of
rights lies in the end that rights are supposed to en-
hance. Rights are generally about what the individ-
ual needs to attain perfection. Duty is not Kantian
duty, since duty is also the individual’s own interest
rightly understood. For this reason duty does not
demand difficult sacrifices, since people are some-
how irrational if they do not do their duty. The un-

50 Christian Wolff, Jus naturae, Frankfurt & Leipzig: Offi-
cina Libraria Rengeriana, 1740. § 60, p. 39.

51 Christian Wolff, Philosophia practica universalis.
Frankfurt & Leipzig, 1738. § 128, p. 113.

52 Christian Wolff, Jus naturae, Frankfurt & Leipzig: Offi-
cina Libraria Rengeriana, 1740. § 61-63, p. 40-41.
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derlying supposition is that this is actually what ev-
ery reasonable person really wants. So it does not
always seem necessary to specify that this right is
also a duty. Perfectionist rights can, however, coex-
ist with permissive rights, if certain liberties seem
important for the acquisition of perfection. This
would incline us to think that a collection of per-
missive and perfectionist rights would indicate that
they were all ordained by a perfectionist end, oth-
erwise they could not be understood from a unitary
point of view.

IV. The UDHR and the Two Conceptions of Rights

The permissive conception of rights assumes a
real choice for the rights holder. It is an indifferent
matter whether the right holder exercises his right
or not. When the UDHR specifies, “Everyone has
the right freely to participate in the cultural life of
the community, ...” (§ 27) we must presume that
this kind of activity has a special importance. On a
purely permissive conception it would seem rather
odd to make so much ado about just this right.
Does not everyone have a right to participate freely
in motor repairing or lazing around the pool? How-
ever, we do not feel that people ought to do these
activities. These activities are rights in the permis-
sive sense, but the list would be long if we had to
specify all these rights. So why should we specify
this right to participate in the cultural life of the
community? The obvious answer is that this right
has a special importance for the free and full devel-
opment of the personality. The idea about the free
and full development of the human personality in-
dicates that such an activity would be favourable
for this development. If free and full development
is good for all human beings then they should all
strive to achieve this development and participat-
ing in the cultural activities is not just an option, but
something we ought to do. One could of course ob-
ject that developing one’s personality is something
most people want, so they should have the option
to participate in the cultural life of the community if
they so wish, but in that case the declaration would
cease to be universal and just be valid for most peo-
ple. They would all have the option to participate in
cultural life, but only those who wanted to develop
their personality would have a special mention of
their preferences while those who wished to laze
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about would have no such mention. It would be a
kind of discrimination if this right should only be
understood as an option. The most reasonable in-
terpretation seems to be that participating in the
cultural life of the community is something one
should do to develop one’s personality and we have
a right to such a participation in order to enable
us to develop our personality. This would further-
more imply that the state should not only abstain
from hindering our participation, but also promote
it positively by providing the necessary facilities at
reasonable costs.

The right to education (§ 16) poses similar prob-
lems if this right is understood permissively. A right
to education against everyone would only indicate
that no one should bar anyone’s effort to educate
himself, but this is surely not what is meant here,
since at least elementary education should be free
and compulsory. It is therefore the duty of the state
to provide elementary education. On a permissive
conception this would imply that the individual
should have the option to educate himself, with-
out actually being obliged to do it. It seems odd to
give people this option and at the same time spec-
ify that education should “... be directed to the full
development of the human personality...” If not ed-
ucating one self was an indifferent choice, it would
seem rather futile to make such a fuss about it,
and if education was just an offer to those who by
chance fancied educating themselves, one would
have a peculiar preference for those who do not
want to laze about. To remain uneducated, illiter-
ate and ignorant is no choice, we should of course
educate ourselves and develop our personality.

In article 22 this relation between rights and de-
velopment of the human personality is explicitly
stated: “Everyone ... is entitled to realization ... of
the economic, social and cultural rights indispens-
able for ... the free development of his personal-
ity.” The ESC-rights are ordained to the higher end
of free development, and in our view they are not
only benefits we can profit from if we so wish, but
also something we should benefit from in order
to realize our potential as human beings. Conse-
qguently, this would furthermore be true for the
right to work, the right to rest and leisure and for
the right to a decent standard of living.

Article 29.1 outlines another relation between
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duties to the community and the free and full de-
velopment of the human personality. The general
idea seems to be that the free and full development
of the human personality is impossible without the
community. To perfect ourselves we need the ex-
change with other people and their stimulation,
we need the social institutions suitable to train and
sharpen our intellectual and moral capacities and
we need the mutual assistance and cooperation
necessary to create the economic and social con-
ditions that enables us to pursue this perfection.
The text also states that we have duties to the com-
munity, but the way these two ideas are combined
implies that we have duties to the community be-
cause the community is necessary for perfection.
Are the duties then the price man has to pay for
being able to perfect himself, or should we rather
see duties as a part of perfection itself, since our
social nature necessitates close ties to other peo-
ple? Man being an essentially social being, these
duties to the community would be an integral part
of our perfection, and as such they should not be
perceived as a burden. The first conception would,
on the contrary, consider them as a fair exchange of
benefits. Both interpretations are possible and we
will consider this in more detail later on.

From the foregoing we will conclude that the
UDHR is congruent with a perfectionist conception
of rights though such a conception is not directly
stated in the declaration. What we did find was a
perfectionist ideal in terms of the free and full de-
velopment of the individual human being and sev-
eral particular rights wholly incongruent with a per-
missive conception of rights. The particularity of a
perfectionist ideal is that we all have a non-Kantian
duty to pursue this ideal, but we cannot necessarily
do this all by ourselves, so we would need some fa-
cilities to make this ideal attainable. It is here rights
come in. Rights stipulate that such facilities should
be furnished to us, and in this way rights are about
those things we have a duty to do. If education is
necessary for the free and full development of our
personality, we will then have a right to education.
In the text ESC-rights are explicitly linked to the free
and full development of our personality, so it seems
obvious to consider them as perfectionist rights.
Other rights, however, are better understood as
permissive, but permissive rights are not incompat-
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ible with a perfectionist ideal. If the purpose of the
UDHR had been to establish a free space of liberty,
one would expect all rights to be permissive, since
such a collection of rights would constitute such a
space. With an admixture of non-permissive rights
we could not maintain this space of liberty as the
purpose of the declaration and still understand the
UDHR as a systematically interconnected whole.
Yet this seems to be the case. So understanding the
UDHR as a systematically interconnected whole, we
would presume that the perfectionist ideal com-
mands the total panoply of rights as indispensable
for its realisation. It seems very reasonable and
even obvious to assume that man needs a certain
amount of freedom to develop freely and fully, so
this freedom we have with this particular purpose
in mind and we should therefore use it responsibly.
The basic freedoms allow us to concentrate on our
purpose, namely to perfect ourselves, something
which is both a right and a duty.

V. Overwhelming Agreement on ESC-rights

After having been through the summary records
containing the proceedings leading to the adoption
of the UDHR one is struck by the overwhelming
agreement concerning the ESC-rights; something
Malik confirms explicitly: “Everybody wanted to see
both types of right affirmed...”*® and both types of
rights were “individual-personal rights” and “eco-
nomic-social rights”. No one apart from the South
African representative Eric Louw (1890-1968) actu-
ally raised his voice against these rights. He thought
that a declaration should only contain generally
recognised fundamental rights such as freedom
of religion and speech, guaranties of person and
property and free access to impartial justice. The
Committee should not in his view “codify a whole
philosophy of life”.>* The other drafters seem to
have no such worries. Cassin states in direct con-
tradiction to Louw’s wishes that “... the plan and
content of the Declaration were not merely a con-
firmation of the old individual freedoms, but ex-
pressed two new ideas which showed that the les-
sons of two world wars had been taken to heart.

5 Charles Malik, International Bill of Human rights.
1948.
% A/C.3/SR.90 p. 40.
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It guaranteed both the economic and social rights
of the individual.”>> These social rights are differ-
ent from anything seen in earlier declarations, and
it is in his opinion inconceivable that they should
not be inserted into the declaration.*® For Romulo
the distinguishing features that really characterised
the declaration considered as a charter of human
freedom were the practical implications of the eco-
nomic and social provisions. A traditional declara-
tion of political rights would not be sufficient unless
it was buttressed by a declaration of the economic
and social rights, and he speaks without hesitation
about “... the philosophy on which the declaration
was based...” which in his view was universally ac-
cepted and valid for all peoples and nations.>” In
the drafting committee (discussing the covenant
on human rights) the Australian representative, I.
J. R. Heywood, speaks warmly for the inclusion of
the economic and social rights and he states: “

freedom from want, the third of the Four Free-
doms, had been widely accepted in the world.”*®
Roosevelt speaking for the US delegation declared
that her delegation favoured the inclusion of eco-
nomic and social rights,*® and Wilson emphasized
that these rights had to be mentioned already in
the preamble, something receiving the approval of
Cassin.®® The Soviet representative, Alexander Bo-
gomolov (1900-1969), and the Belgian representa-
tive Fernand Dehousse (1906-1976) agreed in their
common emphasis on economic and social rights.®!
The Egyptian representative, Helmi Bahgat Badawi
Bey (1904-1957) affirmed that economic and social
rights “must certainly be included” insisting at the
same time on the inclusion of duties.®> Malik in-
sisted that the Commission on Human Rights should
affirm against the world the political, economic,
social and cultural ideals of the United Nations.
He considered the ESC-rights as all-important.®
Saint-Lot said (discussing article 3 of the declara-

55 E/SR.215 p. 650.

6 A/C.3/SR.137 p. 499.

7 A/PV.180 p.868.

8 E/CN.4/AC.1/SR.29 p. 2.
9 E/CN.4/SR.64 p. 5.

6 E/CN.4/AC.1/SR.12 p. 4.
61 E/CN.4/SR.42 p. 12-13.
62 A/C.3/SR.92 p. 60.

6 E/CN.4/AC.1/SR.29 p. 4.
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tion) that new elements “had been brought into
the traditional concept of human rights” and that
he thought that freedom from want and freedom
from fear should be mentioned explicitly.®* Several
Latin American delegates emphasised the impor-
tance of ESC-rights and in particular Santa Cruz.%> A
disagreement of emphasis is however discernable.
The Australian representative, Ralph Harry (1917-
2002) thought it difficult to detail the ESC-rights
and in his opinion two or three articles were suf-
ficient to outline the broad principles. In this Wil-
son seconded him, but Santa Cruz disagreed stating
that ES-rights should not only figure in the articles
of the declaration, but also in the preamble in order
to give them adequate importance. Malik thought
that only fundamental principles should be stated.
Too much specification would make the declaration
less universal, since too specific rights might not be
valid in all forms of society. At this point Roosevelt
speaking as member reminded the committee that
ECOSOC had stressed the importance of these
rights, so they could not be omitted.®®

We will find the same agreement concerning the
perfectionist end of full and free development of
the human personality. According to the Uruguayan
representative, Eduardo Jimenez de Arechaga
(1918-1994), the inclusion of provisions on social
justice “...and the full development of the human
being would bring the declaration up to date.”®” En-
rique Corominas (Argentine) declares for his part
that the “...chief objectives of the declaration were
the promotion of culture, and the protection of
the social rights of man. ...Only if those basic so-
cial rights were guaranteed to all men would they
be able to develop spiritually and live together in
harmony and concord.”®® Roosevelt concurs in the
same line of thought saying: “...the declaration
listed basic rights for all men, without which the full
development of the individual was impossible.”®

& A/C.3/SR.105 p. 172.

& (Philipines) E/CN.4/SR.64 p. 15; (Ecuador) A/PV.183
p. 918-919; (Venezuela) E/SR.215 p. 656; (Chile) E/
CN.4/AC.1/SR.4 p. 10; E/CN.4/AC.1/SR.12 p. 6-7; E/
CN.4/AC.1/SR.29 p. 3-4.

€ E/CN.4/AC.1/SR.9 p. 10-11.

67 A/C.3/SR.102 p. 144.

6 A/C.3/SR.90 p. 41-42.

8 A/C.3/SR.89 p. 32-33.
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Malik expounds the same idea in the Commission
on Human Rights explaining that it was necessary
“..to define the standard of an ideal society in
which the individual could develop and in which his
rights could be guaranteed.””® Kavaly (Syria) consid-
ered the Declaration as a “code of social behaviour
which would set forth the elements necessary for
spiritual and material happiness.”’* For Aikman it
was about the experience of greater freedom and
the economic and social rights could allow man this
experience of freedom, for “experience had shown
that the individual could only reach full develop-
ment if he was assured of social security in the
widest sense of the term.””?> This concern about the
full development of the individual appears as the
guiding principle for a great many of the drafters,
though the actual words may vary. Charles Dukes
(later Lord Dukeston) spoke therefore about the
“emancipation of the human person”. 7® Santa Cruz
talked about the “just life” and the “normal devel-
opment of his or her personality”.”* For Azkoul it is
about the “ultimate good”.”

VI. René Cassin

The drafting history suggests that Cassin played
a crucial role in making the concern for full devel-
opment of the human personality a guiding theme
in the UDHR. He was the one who introduced this
perfectionist concern into the declaration. We will
find it in his rewriting’® of the Secretariat draft, ”’
while such an end is totally absent from the Sec-
retariat draft. He introduces in fact into the UDHR
a whole philosophy. In his first rewriting (revision
1) article 2 he explains: “...the object of society is
to enable all men to develop, fully and in security,
their physical, mental and moral personality...” (§ 2)
The draft continues in this way: “As human beings
cannot live and achieve their objects without the
help and support of society, each man owes to so-

70 E/CN.4/SR.64 p. 17.

T A/C.3/SR.91 p. 52.

2 A/PV.181 p. 888.

3 E/CN.4/SR.8 p. 2.

74 E/CN.4/AC.1/SR.7 p. 3; E/CN.4/AC.1/SR.35 p. 3.

> A/C.3/SR.91 p. 51.

76 E/CN.4/21p.43-53 (E/CN.4/AC.1/W.2/rev.1); E/CN.4/
AC.1/W.2/rev.2.

77 E/CN.4/AC.1/3.
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ciety fundamental duties which are: obedience to
law, exercise of a useful activity, acceptance of the
burdens and sacrifices demanded for the common
good.” (§ 3) Later on the draft states: “All persons
have the right and the duty to do work useful to
society and to develop their personalities fully.”
(§ 35) This last phrase is somewhat disconcerting
compared with the original French text.”® According
to one reading, seemingly the most satisfying from
a French language perspective, all persons have the
right and the duty to do work useful for both the
society and the full development of his personal-
ity. This reading fits well in the context because of
its emphasis on work, for article 35 introduces a
number of articles on work related questions. This
is also a Marxist reading, since it implies that man
realises his potential through work and as such it
is also perfectionist. This reading implies, however,
that the English translation is faulty. According to
the English translation all persons have a right and
a duty to do work useful to society and all persons
have a right and a duty to develop their personal-
ities fully. This would also indicate a perfectionist
conception. Even if you could have a duty to work
as a return for services furnished by society, this
would not be a possible reading of the second part
of the phrase. Having a right and a duty to develop
ones personality fully seems eminently perfection-
ist. This reading is difficult to impose on the French
text, so this would suggest a translation error.”® This
would not be the first time,® but this time nobody
noticed the error.® It is surprising that Cassin did
not realise the difference between the two texts.

If the interpretation of this phrase turns out to

8 “Tout homme a le droit et le devoir d'accomplir un
travail utile a la société et a 'épanouissement de sa
personnalité.” (§ 35)

% To add further to the confusion, the drafting Commit-
tee did not work from this official English translation
suggested by Cassin, but from a rough translation, to
which we have no access. (E/CN.4/21 p. 48)

8 Voir E/CN.4/AC.1/SR.9 p. 4

8 The first revision was discussed in a working sub-com-
mission and Cassin reworked his draft then becoming
the revision 2. We do not know what was said in this
sub-commission, but the same error reappears in a
slightly different form in revision 2 discussed at the
following meeting: E/CN.4/AC.1/SR.14 p. 6-7.
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be rather difficult, we can anyway note that it ex-
presses a perfectionist conception on either inter-
pretation. We have either a right and a duty to do
work useful for the full development of our person-
ality or we have simply a right and a duty to develop
our personality fully. Cassin would furthermore sub-
ject society to the end, which is to develop man’s
“physical, mental and moral personality”. This is
only possible within society and for this reason they
have duties to society. Since society should develop
man’s moral personality, Cassin appears to have a
moral vision of human perfection.®? This would ex-
plain the relation he sees between the duties to-
wards society and the end that society is supposed
to realise. There are also some indications suggest-
ing a perfectionist correlation between right and
duty, while the relation between rights and the
perfectionist end appears in two alternative forms.
Anyway we will have to admit that this first draft
from the hand of Cassin is not very explicit and sub-
ject to interpretation. In what follows we will find
formulations which are somewhat clearer.

VII. Rights and the Development of Personality

Such formulations are no invention of the draft-
ers since Badawi Bey can refer to the “Principles of
international morality adopted at the XXXVII™" In-
ter-Parliamentary Conference”, where it is directly
stated that states should grant all citizens “... the
exercise of rights which will ensure the free devel-
opment of their individuality” (§ 15).% The Mexican
representative, Pedro de Alba (1887-1960), pro-
posed the following text for article 1 of the Decla-
ration: “The right of sustenance, health, education
and work is considered essential in order to guar-
antee social justice and the full development of the
human being”.®* To be even more precise Azkoul
explains: “In modern times, the fundamental right
was the right of the individual fully to develop his

8 This emerges from the revision 1, which we consid-
er a more genuine expression of Cassin’s own views,
since revision 2 was revised according to the wishes
of the drafting sub-committee, and in this revision 2
the development of the “physical, mental and moral
personality” disappears to be replaced by “full devel-
opment of his spirit mind and body”.

8 A/C.3/SR.95 p. 83-84. Cf. A/C.3/221.

8 A/C.3/SR.95 p. 91.
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personality, which implied the right to all the fac-
tors essential to that development.”® Here it be-
comes apparent how rights relate to development,
namely as means to an end. Imperial (Philippines)
take this relationship for granted since he believes
that the Declaration should “... enable man all over
the world, to develop his rights and in consequence
his personality.”® Developing one’s rights is the
same thing as developing one’s personality. In fact,
“developing” one’s right would be a very odd ex-
pression if one holds a permissive conception of
rights, but on a perfectionist conception it could be
understandable since rights are in Azkouls’s words
the “essential factors to” development, and these
factors can be developed separately. However, a
statement of this relationship only entered the
Declaration in the Third Committee. A first tenta-
tive was made by Uruguay, Cuba and Lebanon to
insert the underlined text into article 3: “Everyone
has the right to life, honour, liberty, physical integ-
rity, to the security of his person and to the eco-
nomic, social and other conditions necessary to the
full development of the human personality.” This
suggestion was rejected by 21 votes to 20 and 7
abstentions.®” Another and successful attempt was
made by Cuba to insert the underlined text into ar-
ticle 20 (§ 22 in the final version): “Everyone, as a
member of society, has the right to social security
and is entitled to realization, through national effort
and international co-operation and in accordance
with the organization and resources of each State,
of the economic, social and cultural rights essen-
tial for his dignity and the free development of his
personality.” (Slightly changed in the final version.)
This proposal was adopted by 24 votes to 12 and 4
abstentions.®

VIII. Duties and the Development of Personality
The relationship between duties and develop-
ment of personality has a quite different history.
The statement of this idea was proposed by Harry
as a short version of article 3 in the Cassin draft
(Revision 1) and subsequently reformulated by the

& A/C.3/SR.104 p. 168.

8 A/C.3/SR.91 p. 52.

8 A/C.3/SR.107 p. 188. Cf. A/C.3/274/Rev.1.
8 A/C.3/SR.138 p. 514. Cf. A/C.3/232 p. 3.
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Chinese representative Peng Chun Chang (1892-
1957) during the first session of the Drafting Com-
mittee.® It was finally phrased in the following way
in the committee report: “Man also owes duties
to society through which he is enabled to develop
his spirit, mind and body in wider freedom.”®® A
nearly identical phrasing still appears in the report
of the second session of the Commission®* and in
the report of the second session of the Drafting
Committee,®® but it disappears from article 2 in the
report of the third session only to pop up again in
article 27.%% It is in fact a joint amendment from In-
dia and The United Kingdom eliminating this arti-
cle,®® which sets off the discussion on article 2. In
Roosevelt’s opinion it was not desirable to refer
to duties, if these duties were not defined. Santa
Cruz thought it was a highly controversial philo-
sophic consideration which it would be preferable
to avoid.” Ronald Lebeau (Belgium) would like to
retain the mention of man’s duties and the free
development of personality. The Indian representa-
tive Hansa Mehta (1897-1995) declared that duties
had no place in a declaration of rights. Hood (Aus-
tralia) defended the idea proposed by Harry in the
first session of the drafting committee.® A drafting
sub-committee was therefore established and they
suggested a compromise with the final wording
adopted without opposition.”” On the proposal of
Chang article two was then moved to the end of the
declaration as the penultimate article.®® In the final
Commission draft the idea was therefore expressed
in the following way: “1. Everyone has duties to the
community which enables him freely to develop his
personality.”*°

The debate was reopened in the Third Commit-
tee. Pérez Cisneros proposed a lengthy amendment
to clarify the relationship between rights and duties

8 E/CN.4/AC.1/SR.13 p. 4-6.
% E/CN.4/21p. 73.

% E/600 (SUPP) p. 15.

2 E/CN.4/95 p. 5

% E/800 p. 10.

% E/CN.4/99.

% E/CN.4/SR.50 p. 16.

% E/CN.4/SR.51p. 3, 6.

7 E/CN.4/SR.52 p. 2. Cf. E/CN.4/111.
% E/CN.4/SR.77 p. 2-3.

% E/800 p. 13.
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in order to counteract what he saw as to much em-
phasis on the individualistic side of man.®

Respect for the rights of all requires that each
shall do his duty. In all human activity, both social
and political, rights and duties are indissolubly
linked with one another. While rights enhance in-
dividual freedom, duties express the dignity of that
freedom. Duties of a legal nature presuppose other
duties of a moral nature which facilitate their under-
standing and serve as their foundation. It is man’s
duty to practice, uphold and promote culture by all
means at his disposal, for culture is the highest so-
cial and historical expression of the human spirit.
Morality being the noblest product of culture, it is
the duty of all to respect it at all times.*

What Pérez Cisneros clearly indicates is that
rights and duties are two aspects of the same thing
namely freedom. Duties express the dignity of free-
dom and since man’s duty is to uphold and promote
culture finding its highest expression in morality, we
must assume that rights should be used to display
this dignity and to promote culture. Rights are thus
subservient to what is considered as the highest ex-
pression of the human spirit.

As Roosevelt notes, this is a slight rewriting of
the preamble to the Bogota-declaration. She did
not object to it as such, but she felt it “...went into
too much irrelevant detail.”%2 A. M. Newlands (New
Zealand) did not comment on the Cuban proposal
for the simple reason that she wanted to delete
paragraph 1 altogether. She was worried about wid-
ening unnecessarily the general limiting clauses.
Kavaly supported the article as it stood with mi-
nor alterations and he considered the Cuban pro-
posal acceptable, but believed that these concerns
were already covered by the preamble. F. Corbet
(United Kingdom) found the Cuban amendment
unacceptable because it was too long and because
it introduced controversial ideas. Benigno Aquino
(Philippines) supported article 27 as it stood, but
he considered the Cuban amendment as most use-
ful, but he did not think that it would fit into the
declaration. Alexander Contoumas (Greece) be-
lieved that the Cuban proposal contained “a num-

100 A/C.3/SR.153 p. 642.
101 A/C.3/261 p. 2.
102 A/C.3/SR.153 p. 643-644.
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ber of ideas dear to the hearts of all present”, some
of them would nonetheless be controversial and
the text was in any case too long. He expressed
his disagreement with the New Zealand represen-
tative’s wish to delete paragraph 1. Pablo Campo
Ortiz (Mexico) thought that article 27 was one of
the best-phrased articles, but susceptible of further
improvement. He agreed fully with the spirit of the
Cuban amendment and found the New Zealand
amendment quite unacceptable. Dehousse was in
favour of paragraph 1 as it appeared in the text.
The Cuban amendment was in his view eloquent
and brilliant, but he did not think that the articles of
the Declaration should give the reasons for limiting
rights. Chang was in the main satisfied with article
27. Azkoul agreed. He thought the Cuban amend-
ment contained noble ideas, but its proper place
was in the preamble.'®

Cassin felt that it would be a great mistake to
accept the suggestion from New Zealand. Aikman
said that the proposal to delete paragraph 1 had
only been in the interest of better drafting. The
Dutch representative, Leo Beaufort (1890-1965),
noted that the debate “..had shown that the
rights of the individual were not absolute” and it
was therefore necessary to define the restrictions.
This was done in paragraph 2. Paragraph 1 “...made
plain the interdependence of the rights and duties
which linked an individual with the community.”
He thought, however, that the wording was not
quite satisfactory. Should “community” mean the
community that effectively enabled the individual
to develop his personality and should the link be
understood as a causal link? If so, this would not
be acceptable to him, since citizens without polit-
ical rights still had duties to the society, for exam-
ple to pay taxes. In his view the Cuban amendment
was rather a statement of principles. The Australian
representative, Alan Watt (1901-1988), thought
that paragraph 1 should stand, though it could be
amended. He considered the Cuban amendment
a philosophical argument “the cogency of which
could not be contested”, but he thought it was a
little out of place in a particular article. After a short
contribution from Santa Cruz, Watt proposed the
wording which became the final version: “(1) Ev-

103 A/C.3/SR.153 p. 645-651.
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eryone has duties to the community in which alone
the free and full development of his personality is
possible.” This wording stirred a debate on the role
of society. Dehousse thought that the development
of the individual’s personality was conditioned by
other factors than society. He thought furthermore
that society was not strictly necessary to develop
personality and referred to Robinson Crusoe. He
thought moreover that the paragraph gave the im-
pression that it was the duty of society to develop
personality, and he noted that this might be in har-
mony with the philosophy of certain countries, but
not of all of them. Pavlov criticises the reference to
Robinson Crusoe and defends the Australian point
of view. Corbet supported the view that “...the indi-
vidual could attain the full development of his per-
sonality only within the framework of society.” In
the ensuing vote the retention of the word “alone”
was adopted by 23 votes to 5 and 14 abstentions.
The final wording was adopted by 35 votes to none
and 6 abstentions.'® The first sentence of the Cu-
ban amendment was rejected by 16 votes to 9 and
20 abstentions, the second sentence was rejected
by 18 votes to 12 and 14 abstentions, and after this
result the Cuban representative redrew his amend-
ment.%

What this debate shows is that there was a large
support for the principle that free and full develop-
ment of the individual’s personality is only possible
within community and that everyone has duties to
the community. What the exact relation is between
the two statements is not totally clear. A quite sub-
stantial support for the Cuban amendment would
indicate that duties as well as rights are necessary
to the free and full development of the individual’s
personality, but the idea could also be that duties
are somehow to be performed in return for the op-
portunity to develop one’s personality freely and
fully. To clarify this question we will have to exam-
ine further the statements of the drafters concern-
ing the correlation between rights and duties.

IX. The Correlation Between Rights and Duties

Peres Cisneros and Alvarado (Peru) note that
there was some confusion concerning the relation

104 A/C.3/SR.154 p. 652-660.
105 A/C.3/SR.155 p. 663-664.
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between rights and duties/obligations.’® Surely,
there was no very clear awareness of these tech-
nical questions, but it is nonetheless possible to
extract some conclusions about the matter. That
there was a correlation between the rights of an
individual and the duty of some other person in
casu the state seemed uncontroversial to the draft-
ers. This is taken for granted in the Egyptian dele-
gation’s proposal (reproduced below)!” and Roos-
evelt declared in the same line of thought, “...that
each human right implied a corresponding duty on
the part of the State.”'®® Nobody disputed this rela-
tionship. The debate turned around whether such
duties should be mentioned in the Declaration.

The Egyptian proposal was not to include such
duties in the Declaration, but at the same time
the Egyptian proposal suggested that duties corre-
sponding to human rights should be included:

“2. The Third Committee decides that the decla-
ration of human rights shall be limited to the formu-
lation of principles relating to human rights which
presuppose the existence of corresponding duties
on the part of the States and defers the formula-
tion of principles relating to the duties of States
for incorporation in an appropriate instrument. 3.
The Third Committee decides that the Declaration
of Human Rights shall deal both with human rights
and with the duties corresponding thereto.” 1%

The Egyptian proposal must refer to two differ-
ent kinds of correspondence between rights and
duties; otherwise this proposal has no sense. The
second correspondence must then be a correspon-
dence between rights and duties of the same per-
son. Earlier on at the first session of the Commis-
sion the Egyptian representative, Osman Ebeid,
regretted that “no mention had been made of the
duties of the individual, which were a corollary to
his rights.”110

This correspondence or corollary between rights
and duties is taken up by Péres Cisneros comment-
ing on the Egyptian proposal. He agreed with Santa
Cruz that rights necessarily implied duties on the
part of States. In his view this was beyond discus-

16 A/C.3/SR.90 p. 38; A/C.3/SR.91 p. 46.
17 A/C.3/SR.95 p. 83. Cf. A/C.3/222.

18 A/C.3/SR.95 p. 85.

19 A/C.3/SR.95 p. 83. Cf. A/C.3/222.

10 E/CN.4/SR.14 p. 2.
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sion, and he therefore felt that there was no need
to vote on paragraph 2. He thought, however, “...
the declaration should list the obligations of the in-
dividual since his rights could only exist in correla-
tion with his duties.”*!* Again we must interpret this
as a correlation between rights and duties of the
same person. Péres Cisneros specifies that rights
cannot exist independently of this person’s duties
and this last point is important. Keeping in mind the
Cuban amendment to article 27 reproduced above,
we take this relationship of dependence to be anin-
stance of rights, which are at the same time duties
and vice versa. In this respect the French amend-
ment to article 27 paragraph 1 is illuminating:
“Everyone who has the right freely to develop his
personality has duties to the community.”**? If we
refuse to understand this phrase as a causal rela-
tionship, as the Dutch representative would tend to
do and others with him, but instead as a conceptual
relationship, duties would flow directly from rights.
This would follow if development of the personality
had a moral dimension, man being an essentially
social being. Cassin answering Péres Cisneros de-
clared that there was in his amendment no inten-
tion of denying “the close relationship between
rights and duties”,*** and earlier on at the first ses-
sion of the Commission he had “... propounded the
principle that the human being was above all, a so-
cial being” and at this point he thought it necessary
to draw up a list of the rights of the community as
well.*** This would suggest that Cassin was not so
far from Peres Cisneros on this question, and this
seems to be confirmed by a verbal exchange be-
tween Peres Cisneros and Cassin in the Third Com-
mittee. Peres Cisneros asked Cassin whether the
French amendment “..meant that an individual
had duties and obligations towards society because
society existed only for the purpose of enabling
him to develop his personality.” Cassin answered
that his interpretation was correct, “...since soci-
ety established the environment which permitted
the individual to develop his personality.” Azkoul
objected to this interpretation that it could as well

11 A/C.3/SR.95 p. 86.
12 A/C.3/345

13 A/C.3/SR.153 p. 643.
114 E/CN.4/SR.14 p. 5.
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“...be understood that an individual had no duties
towards a society which did not ensure his free de-
velopment.” Aikman supported, however, the point
of view of Cassin.'* Azkoul follows Beaufort here
interpreting the phrase causally and such a casual
interpretation would imply a relation of exchange:
| will do my duty if society furnishes me with some
particular good. This is a contractual relationship
and Beaufort and Azkoul concludes that you have
no duty if society does not deliver the good. This
is not, however, the way Péres Cisneros, Cassin
and Aikman understand the phrase. If “because” in
Péres Cisneros’ rephrasing is not causal, it is most
reasonably assumed to be conceptual, and the per-
fectionist correlation between right and duty is in
fact conceptual. They both follow directly from the
idea of a perfectionist goal.

More direct evidence that Peres Cisneros ad-
hered to a perfectionist theory of rights can be
seen from his treatment of the right to leisure.
After having distinguished a modern declaration
of rights stressing man as a worker from previous
declarations considering man as a citizen, he ex-
plained that the right to rest and leisure was not
in dispute, “but leisure might be abused”. It might
therefore be insufficient to stipulate a right “...un-
less it were also stated that it should be used for
mental, cultural and physical development...” i.e.
the development of the human personality, and he
adds that the community should furnish opportu-
nities for such development.!® In this he was sec-
onded by Aquino who feared that the right to rest
and leisure could be interpreted as a right to lazi-
ness. He would rather consider rest as an oppor-
tunity to look after one’s cultural development.*?’
Victorica (Uruguay) followed suit since he thought
“everybody had a duty to look after his health” the
state helping those who had not the means to do
it themselves.'®® Several drafters emphasized the
need to state the aim of education, namely the full
development of human personality.’ As noted in

15 A/C.3/SR.177 p. 871.

116 A/C.3/SR.149 p. 611.

17 A/C.3/SR.149 p. 608.

118 E/CN.4/SR.40 p. 15.

119 Dehousse: E/CN.4/SR.40 p. 13 (full moral, intellectu-
al and physical development in this order); Chang: E/
CN.4/SR.67 p. 16; Quijano (Panama): E/CN.4/SR.67
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section IV this would imply a moral obligation to
educate oneself. The Brazilian representative, Aus-
tregésilo de Athayde (1898-1993) stated this idea
explicitly: “The right of all to education was indis-
putable. ... Without education, the individual could
not develop his personality, which was the aim of
human life and the most solid foundation of soci-
ety.”1?° It is quite clear that we have a duty as well
as a right to educate ourselves, since we could not
otherwise attain the aim of human life. From these
last testimonies it is clear that a right is a right to
the means necessary to perfect oneself and not do-
ing this would be an abuse of one’s right. On this
theory rights are ipso facto duties. We are here in
the wake of Wolff.

This coincidence between rights and duties trou-
bles, however, somewhat Jack Donnelly. He notes
that government officials use the terms in this
way in an UN context.’?! Ivanov (USSR) stated as
a response to the German representative, Vollers
(FDR), that it was considered “the individual’s duty,
as well as his right, to work for the benefit of soci-
ety as a whole” in a socialist society.’?? Donnelly re-
ferred in this connection to the Soviet Constitution
of 1977, where the right to work is coupled with
a duty to work (§ 40 & 60). Article 59 states in a
general way that “the exercise of rights and liber-
ties is inseparable from the performance by citizens
of their duties.”?”® The Romanian representative,
Voicu, defended the same point of view at a previ-

p. 9-10 (“shall promote the spiritual, intellectual and
physical development of the people”); E/CN.4/SR.67
p. 14 (need to specify the nature of education, de-
velop power of reason); Ingles (Philippines): E/CN.4/
SR.68 p. 12 (outline objectives of education); Mehta
(India): E/CN.4/SR.68 p. 12 (disagreed, did not think
that the type of education should be defined); Wil-
son (UK): E/CN.4/SR.69 p. 4, 8 (propose to delete
paragraph on educational aims, rejected by 10 votes
to 5).

120 A/C.3/SR.147 p. 597.

121 Jack Donnelly, “Human Rights and human Dignity:
An Analytic Critique of Non-Western Conceptions of
Human Rights” (1982) The American Political Science
Review 76(2). P. 309, note 17 & 18.

122 £/1980/WG.1/SR.14 p. 7.

123 Jack Donnelly. Op. cit. P. 309. Cf. Philippe Ardant, Les
texts sur les droits de ’'homme. Paris: PUF, 1990. P.
32-37. Cf. E/CN.4/AC.1/SR.21 p. 3.
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ous meeting, and at this very same meeting the Ec-
uadorian representative, Albornoz, explained how
this principle was part of the then new Ecuadorian
Constitution of 1978. According to the philosophy
of the government of Ecuador work was a patriotic
duty and the Constitution therefore stated that
work “was a right as well as a social duty.”*?* At a
later meeting the idea was reiterated by the Iraqi
representative, Al-Kaisi, explaining that “every right
carried with it an obligation; the right to employ-
ment was balanced by the duties and obligations
placed on the worker.”*%

These statements about rights and duties can
very well be interpreted as a perfectionist con-
ception of rights. Considering the emphasis that
Marxist’s put on productive life as the essence of
humanity, couple this with the theory of alienation,
and the perfectionist interpretation lies at hand.'*
In this the Romanian representative followed the
Soviet line closely. The Ecuadorian and Iraqgi posi-
tion seems equally susceptible of a perfectionist

124 £/1980/WG.1/SR.4 p. 6.

125 £/1980/WG.1/SR.7 p. 2.

126 Sypnowich argues convincingly for the relation be-
tween perfectionism and alienation: “Certainly per-
fectionism has been intrinsic to socialist theory from
its origins. The socialist critique of inequality is also a
critique of alienation, and alienation is an inherently
perfectionist concept. It refers, not just to the unfair-
ness of a life of hardship, but to the distortion in val-
ues such hardship imposes, making implicit appeal
to the criterion of a good life which human beings
ought to live.” (Sypnowich, Christine, “William Mor-
ris’s Egalitarian Perfectionism” (1999) The Journal of
William Morris Studies 13(2). P. 14) It is clear from
the commentary on the 1977 Constitution of the
USSR that the duty to work originate in the theory of
alienation. Cf. commentary on article 60 in the Con-
stitution (KoHctuTyuma CCCP: nonnTMKO-NpPaBOBOM
KommeHTapuii. MNog obuw,. pea. b.H. MoHomapesa.
M., 1982: 186, 188) | am obliged to Alexander Vash-
kevich for this reference and | thank him warmly
for his translation of some minor extracts. Since all
income has to come from work to avoid alienation,
everybody has a duty to work. The duty to work ex-
ists in order to avoid alienation and since alienation
implies an ideal of the good life, the duty to work
should realise this ideal. It is then easy to understand
the right to work as a means to realise the same ide-
al.
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interpretation, though we cannot assert this with
any certitude. Donnelly overlooks, however, com-
pletely this possibility and analyses the coincidence
between right and duty in a quite different manner:

“If the logic of rights does not render rights and
duties coincident, the only way | can see to accom-
plish this is to treat rights as social grants. If A (soci-
ety), having a right to, or control of, x (jobs), trans-
fers x to B (citizens), conditional on B accepting
certain parallel or reciprocal duties (work), the right
to x would be simultaneously a duty, as a result of
the manner in which the right was invested.”*?’

It is naturally open for discussion whether the
above-mentioned statements should be interpreted
as perfectionist or analysed according to Donnel-
ly’s proposal, but more important for our purpose
is that Donnelly’s analysis seems to fit statements
from another group of drafters which did not ap-
pear to be full-blown perfectionists, but adhering to
some kind of contractual view. Dehousse discussing
article 27 paragraph 1 (article 29 in the final version)
thought that the actual situation still required many
reforms in order to improve man’s condition and in
this context he thought it was appropriate to stress
rights rather than duties. In his opinion “paragraph
1 quite properly established a sort of contract be-
tween the individuals and the community, involving
a fair exchange of benefits.”**® This might also be
the meaning of Lord Dukeston’s amendment to ar-
ticle 2 (article 29 paragraph 1 in the final version):
“In the exercise of their rights, everyone must rec-
ognise the rights of others and his obligation to so-
ciety so that all men develop their spirit, mind and
body in wider freedom.” The terms “so that” would
then imply some kind of return from doing some-
thing else. Such an emphasis on a contractual view
would seem odd on a full-blown perfectionist con-
ception. It would somehow be superfluous, since
a full-blown perfectionism with a strong moral di-
mension would make our duties to the community
an integral part of our perfection. They would have
no need of any contract. This would oblige us to
conclude that there are two different kinds of per-
fectionism at play. Different kinds of perfectionism
could also explain why certain drafters emphasize

127" Jack Donnelly. Op. cit. P. 310.
128 A/C.3/SR.153 p. 650.
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the perfectionist correlation between rights and
duties while others do not mention this correla-
tion. Since full-blown perfectionism with a strong
moral dimension make duties towards the commu-
nity a part of our perfection, these duties become
important for the maintenance of society. When
this moral dimension is absent, these duties do not
have the same importance, since duties towards
the community is explained otherwise.

X. Two Kinds of Perfectionism

Broadly speaking, perfectionism implies some
kind of substantial notion about how man should
be, which the individual human being should strive
to realise. It is understood that this notion is objec-
tively true for all human beings. A full-blown per-
fectionism would have a very dense conception of
human perfection generally coupled with a strong
moral dimension.

This moral dimension is spelled out clearly by
Chang. Chang was a Confucian philosopher and
one-time pupil of John Dewey (1859-1952).1* He
thought that ethical considerations should play a
greater part in the Declaration, for in his view the
qguestion was not purely political. The aim of the UN
was not “to ensure the selfish gains of the individ-
ual, but to try and increase man’s moral stature. It
was necessary to proclaim the duties of the individ-
ual for it was a consciousness of his duties which
enabled man to reach a high moral standard.”**
Discussing the measures of implementation he
states that the idea should be to “build up better
human beings” and not solely to punish wrongdo-
ers. The law should protect people’s rights, but it
should also “promote the best in men”. Implemen-
tation is not only about punishment, but also about
“measures for the full development of man.”*3! The
mere physical existence was not sufficient, what
mattered was cultural development of man under-
stood as “the better development of life itself”.1*2

In Chang’s mind the development of man is

129 Sumner Twiss, “Confucian Contributions to the Uni-
versal Declaration of Human Rights,” in Sharma, A.
(ed.), The World’s Religions: A Contemporary Read-
er. Minneapolis: Fortress Press, 2011. P. 102-109.

130 A/C.3/SR.95 p. 87.

131 E/CN.4/AC.1/SR.11 p. 10-11.

132 E/CN.4/AC.1/SR.12 p. 7-8.
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clearly linked to duties, since he proposes as a part
of article 2 the following phrase: “Man also owes
duties to society, through which he is enabled to
develop his spirit, mind and body in wider free-
dom.”**3 (This proposal went on to the Commission,
but was later reformulated.***) For the very same
reason Chang insists that both rights and duties
should be an integral part of the Declaration. He ex-
plained that the moral ideals of his country included
“good manners, decorum, propriety and consider-
ation for others”. In Chinese culture manners were
a part of ethics, so good manners and considerate
treatment of others were important moral values,
and “it was only when man’s social behaviour rose
to that level that he was truly human.”?* This state-
ment presupposes a perfectionist ideal, which is
something truly human, and this ideal implies a cer-
tain type of social behaviour represented by certain
duties. According to Chang “a human being had to
be constantly conscious of other men, in whose so-
ciety he lived. A lengthy process of education was
required before men and women realised the full
value and obligations of the rights granted to them
in the declaration; it was only when that stage had
been achieved that those rights could be realised
in practice.”**® The declaration should therefore be
adopted quickly to “...serve as a basis and a pro-
gramme for the humanization of man.”**” One is
tempted here to explain the obscure phrase “obli-
gations of the rights” as those obligations that are
at the same time rights. We have to reach a certain
moral state before rights are realised in practice,
and this would be quite logical if the rights we have
to realise were at the same time the duties, which
realise the moral state.

The second kind of perfectionism we would call
social liberal perfectionism. This kind of perfection-
ism would have a less dense conception based on
the notion of real freedom enabling the individual
to realise his own potential. This potential is not
necessarily moral, and in this case such theories
would need some other theory to explain how the
individual has obligations to the society. Social lib-

133 E/CN.4/AC.1/SR.13 p. 5-6.
134 E/CN.4/57 p. 5.

135 A/C.3/SR.96 p. 98-99.

136 A/C.3/SR.91 p. 48.

137 A/C.3/SR.91 p. 48.
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eral theory evolved out of dissatisfaction with the
classical liberalism and its focus on formal liberties,
protection of private property and the free mar-
ket. Difficult living conditions, bad health and low
level of education among a large proportion of the
population made some people think that formal
liberties had very little value in themselves if the
general public was not enabled to exercise these
liberties effectively. For this reason they would rec-
ommend greater involvement of the state in order
to “empower” people though public programmes
within social security and education. On English soil
Thomas Hill Green (1836-1882) was very influential
arguing social liberalism from a Hegelian viewpoint.
The first welfare provisions were carried through
under the Liberal Prime Minister H. H. Asquith
(1852-1928), actually an old pupil of Green. This
strain of thought came to be known as New Liber-
alism in England, and L. T. Hobhouse (1864-1929)
gave an influential presentation of this theory in his
book Liberalism from 1911:

“Thus, the common good to which each man’s
rights are subordinate is a good in which each man
has a share. This share consists in realizing his ca-
pacities of feeling, of loving, of mental and physi-
cal energy, and in realizing these he plays his part
in the social life, or, in Green’s phrase, he finds
his own good in the common good. ... The good
is something attained by the development of the
basal factors of personality, a development pro-
ceeding by the widening of ideas, the awakening of
the imagination, the play of affection and passion,
the strengthening and extension of rational control.
As it is the development of these factors in each
human being that makes his life worth having, so
it is their harmonious interaction, the response of
each to each, that makes of society a living whole.
Liberty so interpreted cannot, as we have seen, dis-
pense with restraint; restraint, however, is not an
end but a means to an end, and one of the principal
elements in that end is the enlargement of liberty.
... But that, in general, we are justified in regarding
the State as one among many forms of human as-
sociation for the maintenance and improvement of
life is the general principle that we have to point
out here, and this is the point at which we stand
furthest from the older Liberalism. We have, how-
ever, already seen some reason for thinking that
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the older doctrines led, when carefully examined,
to a more enlarged conception of State action than
appeared on the surface; and we shall see more
fully before we have done that the “positive” con-
ception of the State which we have now reached
not only involves no conflict with the true principle
of personal liberty, but is necessary to its effective
realization.”*3#

New Liberalism focuses on liberty and its effec-
tive realization. It depends on certain factors in the
human personality which make life worth living. To
make this kind of life possible for all the state should
intervene more actively in society. From Hobhouse’s
exposition it emerges that effective personal liberty
implies a substantial notion of how man should be.
The New Liberalism is somewhat ambiguous on
this point, since we don’t know exactly how dense
their conception of man would be. A good guess
would be that emphasis is still on liberty of choice,
so that people should be empowered to the point
where they could make a real choice about what
they want to do with their life. If what really mat-
ters is to convert formal freedom of choice to effec-
tive freedom of choice, there would be no reason
to include a moral dimension in this conception
of perfection. This would be a basic version of the
theory, but we would probably have to envisage a
continuum from this version to full-blown perfec-
tionism in which the moral dimension could enter
in varying degrees. This would also make it difficult
to attribute a specific version of perfectionism to
each of the drafters described above, since we can-
not deduce from their silence that they would not
go any further. This is perfectly illustrated by what
some of them say about freedom. At first it sounds
very social-liberal, but a closer look shows that no
such conclusion can be drawn. Azkoul explains:
“Since the eighteenth century, however, the idea of
freedom had become much broader. The theoreti-
cal idea of liberty had evolved into the guarantee of
certain rights and, in particular of social rights.”*3°
Roosevelt states: “no personal liberty could exist
without economic security and independence. Men

138 |eonard Trelawney Hobhouse, Liberalism. Oxford:
Oxford University Press, 1911. P. 128, 132-33, 134.
139 A/C.3/SR.104 p. 168.
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in need were not free men.”**° Dehousse expounds
the same idea saying that no freedoms could ex-
ist today without the economic and social rights.**
From these and other statements we cannot with
any certitude determine whether liberty means the
attainment of a moral state or the effective reali-
sation of the formal liberties, but in both cases the
theory would be perfectionist, since they imply a
substantial notion of man. They certainly cannot
adhere to classical liberalism, since classical liber-
alism has no need for a substantial notion of man.
Classical liberalism is all about harmonising the out-
ward actions of men so that they may not conflict
and restraining them as little as possible.

We are in just about the same situation when we
come to the concern about the harsh social condi-
tions in the laissez faire society of economic liberal-
ism, since New Liberalism and Catholic social philos-
ophy shared this concern. Several delegates actually
motivated the need for ESC-rights by the conditions
of industrial life. Ronald Lebeau (Belgium) speaks
about the “excessive overdevelopment of industrial
life” crushing the human person.'*? Malik explains
that the recent events had shown people capable
of the worst trampling on human dignity and this
necessitated the present work recasting human
rights, but this recasting should take account of the
basic factors of modern life, first of all “...the malad-
justments and ills of society resulting from the im-
personal working of economic and social factors.”
Man was cramped by these ills of modern society
and this had to be taken into account.’*® The Co-
lombian delegate, Augusto Ramirez Moreno (1900-
1974), wished to point out, since exploitation of
man by man had been mentioned in the debate,
that “...as the representative of a Christian country,
he could never be the mouthpiece of capitalism. He
was speaking in the name of the worker of the fu-
ture[,] of the man of the South American continent
who desired to place social considerations above
economic ones.”*** Even though Malik and Moreno
probably adhered to some kind of Thomism, Chris-
tianity and New Liberalism are not incompatible, so

10 E/CN.4/SR.64 p. 5.

141 E/CN.4/SR.42 p. 4.

142 E/CN.4/SR.9 p. 4-5.

13 E/CN.4/AC.1/SR.21 p. 6.
144 A/C.3/SR.98 p. 112.
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we cannot know for sure.

Even though we cannot attribute a definite the-
ory to all of them, we can conclude that those who
have a strong moral dimension in their concep-
tion of perfection will be full-blown perfectionists,
while those who profess a contractual conception
of duties to the society would be basic social liber-
als. Even though these basic social liberals would
need such a contractual conception to ensure that
people had obligations towards society, their po-
sition would nevertheless suppose a perfectionist
conception of rights. Having a substantial notion of
the human being, this notion also becomes norma-
tive, and the rights enabling man to be truly free
are naturally accompanied by the corresponding
duties to realise this true freedom, but these duties
are at the same time seen as this person’s objec-
tive self-interest. Not being free is not a real choice.
We would somehow be less than human or in Hob-
house’s words, a life not worth having.

This overlapping consensus between different
kinds of perfectionism would allow us to attribute
a perfectionist stance to a large proportion of the
drafters. We could include in this group the whole
of Latin America plus the Philippines, China and
India, Egypt and Syria, the United States, Australia
and New Zealand, France, Greece, United Kingdom
and Belgium and all the Soviet states (thanks to the
New Soviet Man): all in all 40 out of 58 member
countries of the United Nations. By this simple cal-
culation we do not want to emphasise their voting
power. This has no point, since the Declaration was
adopted with no votes against and 8 abstentions
(the East Block countries, Saudi Arabia, South Af-
rican Union). What we would like to stress is the
overwhelming strength of this position. Apart from
South Africa the remaining 20 countries did not op-
pose this position. In fact, their delegates did not
express themselves on the subject. Here a closer
look at the ideology of the regimes ruling the differ-
ent countries would explain how such a perfection-
ist declaration was possible at the time.
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XI. Worldwide Survey

Political Regimes in the World 1947-48 — UN-members

One Party Rule: Communist

Parliamentary, Semi-Parliamentary or Presidential Regime: Communists, Chinese Socialists, Socialists, Social Liberals,
Centrists, Christian Democrats or coalitions between these in government
Parliamentary, Semi-Parliamentary or Presidential Regime: Liberals or Conservatives in government

Monarchy

Military Dictatorship
Not member of UN
Colonial Possessions

In 1947-1948 there were only 58 countries
members of the UN. A large part of the world was
still under colonial rule, the losing powers (Germa-
ny-Austria, Japan, Italy, Hungary, Romania, Bulgaria)
were not yet admitted, and Ireland, Portugal, Spain,
Finland, Oman and Mongolia were not members.
Among the 58 member states 34 had a centre-left,
socialist or communist government, and Paraguay,
Colombia, Panama, Bolivia, Honduras et Uruguay
had liberal or conservative governments suscepti-
ble of being influenced by Catholic social philoso-
phy (they actually adopted the Bogota Declaration
in 1948). This would suggest the presumption that
40 countries were favourably minded towards some
kind of perfectionism.

XIl. Conclusion

We have argued that the UDHR is incompatible
with a purely permissive conception of rights, since
some of the rights outlined in the Declaration can-
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not be understood as permissive rights. They are
on the other hand congruent with a perfectionist
conception of rights. Going through the proceed-
ings leading up to the adoption of the UDHR we
have endeavoured to show that a great many of
the drafters and among those the most active and
influential delegates expressed such a conception.
We have suggested that the global environment at
the time was favourable for the implementation
of such an ideology, since post-war governments
were generally to the centre-left and even right-
wing governments favoured this tendency. In fact,
laissez faire liberalism was not very popular at the
time. This coincided with a general effort to build
modern welfare states in many countries. The Ar-
gentinean foreign minister, Juan Bramuglia (1903-
1962), referred to the Marsh plan in Canada, the
New Deal of Franklin D. Roosevelt, the Beveridge
plan in the United Kingdom, legislation in the USSR,
and the papal bulle Quadragesimo anno as a trend
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of modern society towards “the creation of a better
and more stable order and a new human type freed
from all forms of servitude.”**
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Pe3ynbraTbl KOHdepeHuun «MNpenogasaHue npas
yenosekKa B Poccumn u gpyrux eBponenicKkux
rocypapcreax»

AHHOTauuA

B cTaTbe NoABOAATCA UTOMM MeXAyHapOoAHOM KoHoe-
peHuun «lpenogasaHmne npas 4venoseka B Poccum m
OPYyrUX eBPOMencKMxX rocyaapcTeax», B KOTOPON npu-
HAAM yyacTme 150 cneumanmctos B chepe ropucnpyaeH-
U1K 1 obpasoBaHus M3 8 cTpaH. [laeTcsa KpaTkuii 063op
BCEX OCHOBHble AOKNaA0B. Yntatenam npeanaraerca
[OCTYN K BbICTYNNEHUAM B BMAEO M ayaMo 3anucu, a
TaKXe O03HAKOMMUTbLCA C [OKNaZamMu, KoTopble 6yayTt
ony611MKoBaHbI B HAaCTOALLEM M NOC/eayoWmMxX HOMepax
KypHana.

KntoueBble cnoBa: [lpaBa 4yenoseka, npenogasaHue,
KOHBeHUMA O 3awmTe npas YesoBeKa U OCHOBHbIX CBO-
6OA, npumeHeHne mexayHapoaHbIX HOPM B HaUMUO-
Ha/ibHOM NPaKTUKe.

AHTOH bypKoB

KaHanpaT lopuanyeckux HayK, OKTop npasa (Kembpuask), maructp
MeXayHapoaHoro npasa (3ccekc), 3aseayolmnii Kadeapoi EBponeit-
CKOro npaBa W CpaBHUTENbHOIO NpaBoBeaeHUsA [YMaHUTAaPHOIO YHK-
BepcuTeTa (EKaTepuHbypr, Poccua)?

Email: ab636@cantab.net

Review of the International Conference “Teaching
Human Rights in Russia and Other European States”

Abstract

This article summarizes the results of the international
conference “Teaching Human Rights in Russia and Other
European States” (Yekaterinburg, Russia, 21-22 October
2013), which was attended by 150 experts in the field
of law and education from 8 countries. The article pro-
vides a synopsis of all the main conference presentation.
Readers are encouraged to access the presentations in
video and audio formats, and also to get acquainted
with texts of presentations which will be published in
this and subsequent issues of this journal.

Key words: Human rights, teaching, the Convention for
the Protection of Human Rights and Fundamental Free-
doms, domestication of international norms.
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PE3Y/IbTATbl KOH®OEPEHLIUM
«MPENOAABAHUE NMPAB YE/IOBEKA B POCCUU U APYTUX
EBPOMEACKUX TOCYAAPCTBAX»?

21-22 okTsabps 2013 roga B EKkaTepuHbypre B
KoHdepeHLU-3ane 3akoHogaTenbHoro CobpaHua
CBepaioBCKOM 06/1acTM  COCTOS/IaCb  MeXAyHa-
poaHaa KoHdepeHUMs no obCyKAEeHMIO BONPOCOB
obpa3oBaHuAa B cdhepe npas yenoseka B Poccun u
APYTr1MX eBPONenCcKNX rocyaapcraax.

KoHdepeHums bbina opraHMsoBaHa YNoaHOMO-
YeHHbIM MO nNpaBam 4YenoBeka B CBepA/IOBCKOM
obnactn, 3akoHogaTtenbHbiMm CobpaHuem Csepa-
nosckon obnactn, CBepAsIOBCKMM pPernmoHasib-
HbiM oTaeneHmem Accoumauunm topuctos Poccum,
ymaHUTapHbIM YHuBepcuteToMm (EKaTepuHbypr),
YpanbcKoli rocyaapcTBEHHOM OPUANYECKON aKage-
MWEN U HENPaBUTENbCTBEHHbIMW OPraHU3aUUAMMU
«CyTAXHUK» N «AKageMunsa no npasam yesnioBeka»
npun nogaepxke nporpammbl MATPA lMoconbcTBa
HunaepnaHpos B Poccmun, a TaKkke [eHepanbHOro
KoHcynbcTBa TepmaHum B EkaTepuHbypre u lo-
conbctBa PpaHumm B Poccun.

KoHdepeHumto nocetunm 150 yyacTHMKOB U3 8
CTpaH. Nomumo cneunanuctos B chepe topucnpy-
OeHUMn n obpasoBaHUA, B paboTe KoHbepeHuuun
NPUHANW yyYacTue npeactaButTenn obnacTHbIx BNa-
cTei. Tak»Ke cpeam y4acTHUKOB Bblan KOHcybl [ep-
MaHun, ®paHumn, CLLUA n npeactasutens MNoconb-
ctBa PpaHunm B Poccun. KoHdepeHums Hayanacb
C NPUBETCTBEHHbIX peyen npeacTaBuTeneir opra-
HU3aUWUi, ee MHULMNPOBABLUMX, @ KAKOYEBbIM Bbl-
CTynarouwmm BTOporo aHA cran focnognH MapKyc
Mekenb, MUHUCTP MHOCTPaHHbIX Aen fepmaHCcKon
OemokpaTtuyeckon Pecnybamkum (1990), uneH He-
Mmeukoro byHaectara (1990-2009). Mpeactasutenm
Hay4HoM obuectBeHHocTn 13 Poccun, CLUA, Coe-
AnHeHHoro KoponescTtBa, MpnaHauu, fepmaHuu,
dpaHumMmM, DCTOHMN U HuaepnaHaoB 3acaywann 26
BbICTYM/IEHUN-NPE3eHTaUMIA’, a TakKe obcygmnm u
NPUHANN pe3ooumio 06 yupexxaeHnn YpanbCcKon

! TeKcTbl foKnagos 6yayT ony6/iMKoBaHbl B HacTos-
WeM 1 Nnocneayolmx Homepax HypHana KOHCTUTY-
LUMOHAIM3Ma M NPaB YeNoBekKa.
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LUKO/bl MPaB YeNoBeKa?.

MepBbI AeHb KOHbEpPEHLUNM Bbln NOCBALLEH BO-
npocam, CBA3aHHbIM C NPenogaBaHMeM Npas Yeno-
BEKAa B pa3/IMYHbIX pernoHax EBponbl, a BO BTOPOM
AeHb 06cyKaanncb BONPOCbl MPUMEHEHUA MEXAY-
HAaPOAHbIX CTAaHAAPTOB, B YaCTHOCTM KOHBEHLUMK O
3alWmTe MpaB YeNOBEKA M OCHOBHbIX cBObOA, (Aa-
nee — EBponeickan KoHBeHUMA, KOHBEHUMS), U ra-
PaHTUI NpaB YenoBeka B cyaebHOM M agMUHUCTPa-
TMBHOW HALMOHA/NbHOW NpPAKTUKe. 3TO NO3BOAM/IO
CpaBHUTb 3PPEKTMBHOCTb MNpenogaBaHUa MnpaBs
yenoBeKa aNa uenen NpPakTMYeckoro NnpuMmeHeHus
3HAHWUM M HABbIKOB.

[oknapgbl, NnpeacTaBNAeHHble HA KOHbepeHuuu,
MMEIOT 3HAYUTENIbHYIO HayYHYH LLeHHOCTb. WX co-
OEeprKaHMe NpPOAEMOHCTPMPOBAIO  POCCUMACKUM
YY4aCTHMKAM, YTO €CTb NepcrneKkTMBbl AA PA3BUTUA
N COTPYAHMYECTBA C EBPONENCKMMN Npenogasate-
NAMW NpaB YenoBeKa.

Mpe3eHTaunmM 3aTparMBatoT Camblii LIMPOKUN
CNEeKTP TEM M aCNeKTOB M AOCTYMHbI B BUAEO U ay-
avo popmarte Ha cante CBepa/IOBCKON perMoHasib-
HOM 06LecTBEHHOM opraHmM3aumm «CyTaKHUK»,

MepBbin AeHb KOHPEPEHLMN HAYANCA C OTKPbI-
Tma V HOpuanyeckoin Hepenn Ha Ypane, npuBet-
cTBuin MNpeacenatena 3akoHogatenbHoro CobpaHus
CeepanioBckon obnactu Jllogmunbl babylikmHoM,
Buue-rybepHatopa CBepanoBckoi obnactn AkoBa
CununHa, npeacepatena CBepAnOBCKOrO peruno-
HanbHOro otaeneHma Accoumauummn topuctos Poc-
cun Cepres lMepecTopoHUHa, pekTopa YpanbcKoi
lfocypapcTBeHHoM KOpuamnyecko AKkagemun, geny-
TaTa 3akoHogaTesbHOro cobpaHmnsa CBepanoOBCKOM
obnactn EBreHuna ApTioxa.

Ounckyccmio nepsBoro AHA KoHdepeHUMM Ha-
yana TaTbAHa Tepmaunu, npeactasutenb Coseta
Esponbl. -)ka Tepmaunuy pacckasana o 3agave

2 TeKct pesontounu nybanKyeTca B Kayectse Npuo-
EHMUA K AaHHOMY MaTepurany.
3 www.sutyajnik.ru/news/2013/10/2245.html.
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CoseTta EBponbl «npuMHECTU npaBa YenoBeka A0-
MoWn»*. T-}ka Tepmaymy Hayana CBOK peyb C TOro,
4TO «0bYyYeHMe NpaBam YeNOBEKA — 3TO HEMPEPbIB-
HbIA NYTb, KOTOPbIN AOMKEH HAYMHATLCA B LWKONE,
NPOAOMKATLCA B YHUBEPCUTETE M TAKXKe OCyLLecT-
BNATLCA B pPaMKax NPodeccMoHaNbHOM Kapbepbl.
3TOT NyTb HE3aMEHMM, NOCKO/bKY ANA TOro, Y4TobbI
CTaTb PEaNbHOCTbIO ANA BCEX, HAaXO4ALMXCA Nop,
topucamkumen EBponeiickolr KOHBEHUMM, NpaBa
yesioBeKa A0/MKHbl ObiTb 3GDOEKTUBHO 3aLUULLEHDI
N peann3oBaHbl Npexae BCero Ha HauMOHa/NbHOM
ypoBHe. BOT 4TO MmeeTca BBMAY NOJA, BbipaKeHnem
«MNPUHEeCTM NpaBa YenoBeka oMo ». NpeseHTayma
6bina noceaweHa ycunnam Coseta EBponbl no noa-
AeprKKe rocyapcTe-4i1eHoB B obecnevyeHmn Ha Ha-
LMOHA/IbHOM YPOBHE MPaB, FAPaHTUPOBAHHbIX KOH-
BeHUMelN. ITa noaaeprKKa OCyLecTBaAeTca yepes
pa3BUTME 3HAHUM U NPAKTUYECKMX HAaBbIKOB cpeau
IOPUCTOB, a B OyAYyLLEM LIENEBOM ayaUTOPUEN TaKKe
MOTyT CTaTb topugmdeckne dakynbretol. -3Ka Tep-
Mayny TaKXKe Npe3eHTOoBaNa Yy4aCTHUKAM KoHoe-
peHuun EBponeinckyto nporpammy no npasam 4e-
NOBEKAa ANA NpaKTUKyowmx opuctos (Mporpamma
«HELP»), uenbto KoTopon aBnaetca obecneyeHue
TOro, 4Ytobbl OByYeHMA NPAKTUKYIOWUX HOPUCTOB
npaBam 4Yenoseka B EBponercKom MpoCTpaHCTBe
6b110 HaaNexKalwero KayecTsa U 0TBEYaNo0 NoTpeb-
HOCTAM Pa3/MYHbIX NPOdEeCcCUOHANbHbIX KaTero-
pui, byab 3TO CyAbM, NPOKYPOpPblI MW a[BOKATLI.
Mporpamma cTtana 6a3oBoi nhathopmoit gna Bcex
ycunmi, Kotopble npeanpuHmumaet Coset EBponbl B
chepe pas3BuTUA U YCUIEHMA NPaB YenoBekKa.
3atem cnoBo 6blNO NpeaocTaBaAeHO NpeacTaBu-
TeNAM Hayku u3 EBponenckux rocyaapcrs. [JokTop
KapmeH Tune nogennnacb onbITom NpenogasaHus
npaB 4enoBeKa, B YaCTHOCTW, NPWU NpOBeAEeHUMU
JNleTHen wkonbl «EBponeickana cuctema 3awWmTbl
npaB 4enoBeKa» M MNpPU BeAEHUM MarnucTepcKom
Nporpammbl N0 MeKAyHapoAHOMY MpaBy Npas 4e-
NOBEKA M rymaHWTapHOMy npasy B EBponerickom
yHuBepcuteTe BuagpuHbl (fepmaHusa) B coTpya-
HuyecTBe c Apyrumun EBponenckumun yHuepcu-
Tetamn. Ocoboe BHUMaHWE yAENANOCb BAUAHUIO
noctaHosneHu Esponeickoro Cyga no npasam

4 Cm. Tepmayuy T. Ponb CoBeta EBponbl — «MpuHectu
npasa Yenoseka Aomon» // MypHan KOHCTUTYLMOHa-
nM3ma v npas yenoseka. 2014. Ne 1-2(5). C. 40.
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yenoseka (aanee — Esponerickuin Cya) Ha topuau-
Yyeckoe obpasosaHue B fepmaHum.

Joktop Cepx Cnama u3 YHuBepcuTeTa IBpU
Banb A’3ccoH (PpaHums), pacckasan o npenosa-
BaHMW NpaB YenoBeka BO GppaHLy3CKMUX YHUBEPCU-
TeTax. OH 06bsACHUA, 4To B 50-X rogax npoLwaoro
BeKa ¢paHLUy3CKMe YHMBEPCUTETbI BKAKOYUAN B
y4ebHbIM NaaH cneunanbHblI Kypce «lpaxaaHcKkue
csobogbl», KOTOPbIN npeTepnen WM3IMeEHeHUsa, U
ceiyac HasbiBaeTca «OCHOBHble cBObOAbI». B Ha-
cTosAlee BpemA paboTaeT yxKe TpeTbe NOoKoNeHue
npenogasaTtesien, KOTOpble y4aT NPaBamM YenoBeKa
B0 ®paHuumn. PpaHumna patndumumposana KoHser-
umio 8 1974 roay, Ho npowno 6onee 10 net, npe-
KOe YemM HauMOoHanbHble CyAbl HAYanu BOCNPUHMU-
MaTb ee KaK [AOKYMEeHT, nogaexawui npamomy
NPUMEHEHMIO.

Cnepyrowmin dpaHLy3CKMn y4acTHUK MNpodeccop
Mapu-Inunsabet BoaysaH (YHuBepcuteT OBepHM),
pasmblwnAna Ha Temy «KaK npaBa YenoBeKa CTanu
“aBTOHOMHOWN” NpaBoBOM AUCUUNAMHOM BO PpaH-
uMmn». JKcnepT nogesunnacb CBOMM OMbITOM npe-
nogasaHuAa EBponenckor cuctembl NpaB YenoBeKa
W OTMETM/Ia OCHOBHbIE MOMEHTbI UCTOPUM Npeno-
[aBaHMA NpaB yenoseka Bo OpaHUMWM U BAUAHMUA
noctaHosneHu Esponerickoro Cyaa Ha ropuaunye-
ckoe obpaszoBaHue Bo PpaHumn.

Mpodeccop BonbdpraHr beHegek M3 YHMBepCHU-
TeTa paua (Asctpus) rosopua o6 obyyeHun npa-
BaM 4esioBEKa KaK O npenoaaBaHWW OTAENbHOM
oTpacau npasa. B yacTtHOCTM, OH noaenunca onbl-
TOM NpenogasBaHnA Npas YesoBeKa B ABCTPUICKOM
yHMBepcuTeTe no EBponenckoir marmcrtepckom
nporpamme no npasam yenoseka (E.MA), u paspa-
60TKe pyKOBOACTBA MO NpenoAaBaHMio NpaB Yeno-
BeKa «[loHMMaHMe npas YesoBeKa», KOTopoe nepe-
BEAEHO HA HECKO/IbKO A3bIKOB, BK/1HOYAA PYCCKUIA.

Joktop WMapaouH O’bpainaH M3 Iccekcckoro
YHusepcuteta (CoeanHeHHoe KoponescTBo) npes-
CTaBW/1Ia MEXANCUMNNMHAPHbIM NOAXOA K Npenoaa-
BAHMIO NpaB YenoBeKa B ICCEKCCKOM LieHTpe npas
YyesIoBEKa, 0TMeYan OCHOBHble MpenmyLLecTsa 1 oc-
HOBHble Npobaembl NpenoaaBaHMA TEOPUN U NPaK-
TUKW NpaB YeNoBeKa B acnekTe, KOTOPbIN HapAagy
C ropucnpyaeHUnen oxsaTbiBaeT U gpyrve Aucum-
NAWHbI, TAKWE KaK COLMONOruA, rocygapcrseHHoe
ynpasneHue, punnocodus.

MNpodeccop Buabam CaliMOHC, NpenoaatoLLnii
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B YHMBepcutete TapTy (ICTOHUA) M YHUBepcUTETE
NenpeHa (fonnaHaus), NnpeacTaBuUN CBOM «B3rnApg,
n3-3a pybexka» Ha npobnemy obCyXKAeHUA TeMbl
npaB YenoBeKa CO CTyAEHTAaMM, a TaKXkKe Ha uccne-
[OBaHME BOMPOCOB, KakMm obpasom npasa Yeno-
BEKAa 3aKkpensieHbl Ha Bymare u Kak AeNCTBYIOT B
peanbHOCTU. MHeHue bblno BNONAHE ONTUMMUCTUY-
Hbim — npodeccop CaiMOHC npuBen npumepbl
yCMEeLWHbIX NPaKTUK POCCUIMACKUX CYyA0B BMIOTb A0
2013 roga, oTMeYaAa TaKXKe, YTO eCTb M YTO yayud-
WwaTtb. Hanpumep, ¢ 04HON CTOPOHbI, POCCUNCKUN
3aKOH, npeaycmaTpuBatloWmin obasaTenbHyo ny-
6AnKaumio cyaebHbIx peleHunid,” Tenepb AaeT npak-
TMKaM W UccnenoBaTeNAM MHOXECTBO BO3MOMK-
HOCTEeN caenaTb UCCNeAOBAHUA U MPAKTUYECKYIO
paboty 6onee TouyHbIMKU. C APYrON CTOPOHbI, 3TOT
3aKOH npuBen K Tomy, 4To Honee HeaOCTATOYHO
NPUMEHATb B UCCNEAO0BAHUAX AABHO WMCMNOJb3ye-
MYIO NPAKTUKY LUTUPOBAHUA NAOXO UAEHTUDULN-
pyemoro (Uau ewe xyxe He MaAeHTUGULMpPyemoro)
KonnuyecTsa cyaebHbIX pelleHnin B NOALEPMKKY Bbl-
BOA,0B NUCCNEAO0BAHMA (MW LOPUANYECKOTO COBETA).
3T1O0T 3aKOH AenaeT Poccuio amaepom no Aoctyn-
HOCTM MHGOPMALMK O peLleHnax CyaoB cpean es-
PONENCKUX CTPAH C KOHTUHEHTA/IbHOM Tpaauumen
npasa. Ho, MmoKeT 6bITb (M AO0NKHO 6bITb), CAENAHO
b6onbwe: Hanpumep, NybanMKoBaTb BCe MaTepuansl
Aena (NonHble TeKCTbl 3aABNEHUI U NO3UUMIA CTO-
POH, NONHOE coAepKaHWe NPOTOKO/IOB CyAebHbIX
3acefaHui), 4To JACT BO3MOXKHOCTb 6o/siee NOoAHO
OLLeHUTb BbIBOAbI POCCUMCKUX CYA0B.

Mpodeccop CaMMOHC TaKkKe NPeanonoKua, 4To
Cygbn U aABOKaTbl moriv Obl LMTMPOBATL TPyAbl
BEAYLLMX POCCUMCKMX YYeHbIX (MM Aaxe akage-
MWKOB U3 APYrUX OPUCAMKLMIA €BPONEMNCKOro npa-
BOBOrO MPOCTPAHCTBA) B NPABOBbIX AOKYMEHTaX,
4yTo6blI HONEe YeTKO onpeaensATb TEPMUHLI U UC-
No/Ib30BaTb HOPMbI M NpaBuUaIa BCETO POCCUINCKOro
NpaBoOBOro maTepuana.

BbICTynneHMA pOCCUMACKUX YYEHbIX Havana npo-
¢deccop CeetnaHa MywkKoBa, KOTOpaa NpeacTaBuna
OCHOBHble TeHAEHUUM U Npobaembl B Nnpenoaasa-
HUM NpaB Yenoseka B YMaHUTapHOM YHWBEPCU-

5 ®depepanbHblit 3aKoH Poccuiickolt eaepaumm oT 22
Aekabpa 2008 r. Ne 262-®3 «06 obecneyeHun Oo-
cTyna K nHdopmaumm o geatenbHocTU cyaos B Poc-
cuiickon degepaunn».
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TeTE U APYrUX POCCUNCKUX OPUANYECKMX By3aX.
OHa oTMeTKNA, 4TO XOTA HONBLLINHCTBO BYy30B B EKa-
TepuHOYypre BBOAAT CneuunasbHble Kypcbl No npa-
BaM Ye/I0BEKA M B HUX eCTb CneunanbHble Kadeapbl
npas YesiOBEKa, He XBaTaeT eAuHOro pPecypcHOro
LeHTpa No npaBam YesioBeKa.

[pyrve poccuickme BbICTynatowme nepsoro
OHA KOCHYAMUCb pPas/IMyHbIX BOMPOCOB, CBA3aH-
HbIX C NpenojaBaHneM npasB YenoBeKa, HaunHaa ¢
MOZHOW TeMbl «MPaBOBOrO HUIMMAU3MA» (JOLEHT
OunHa EbpemeHKoBa, YpanbCKMl MHCTUTYT Poccuin-
CKOM AKagemMun HapOAHOro XO3ANCTBA M rocyaap-
CTBEHHOM CNy»bbl), naes oTpULAHUA coLManibHOM
LEeHHOCTM NpaBa U BOCMPUATME ero Kak HaumeHee
3¢ dEeKTMBHOrO perynatopa CoumanbHbIX OTHOLLE-
HWI M 3aKaHYMBaA 0COHBEHHOCTAMM NpenoaaBaHmA
npas YesioBeKa B «aAMMUHUCTPATMBHOM obLLecTBe»
(moueHT Cepren leHncos, flyMaHUTAPHbIN YHUBEP-
cuTer).

HekoTopble BbiCTynawLwme roBopuanm O MeTo-
AMKe npenopgasaHua (Bepa MnbyeHKo, KaHguaat
UCTOPUYECKMX HayK, [OOLEHT, 3aBeaylollaa Ka-
deppor npaBa U METOAMKU ero npenogasBaHus,
YpanbCKM  rocygapcTBEHHbIN  NeaarorMyeckmi
YHUBEPCUTET) M pa3paboTKe M peanusaumm npo-
rpamm  AOMNONHUTENbHOrO NPOodeccMoHaNbHOro
obpasoBaHMA B cdepe 3aWMTbl NpaB YenoBeka
(MHecca KpyTbs, HaYanbHUK OTAENa NNLEH3NPOBA-
HUWA, aKKpeaMTaLLMKN U KOHTPONA KayecTBa obpaso-
BaTeNbHOro npouecca, YpanbcKasa rocygapcrBeH-
HasA topuamMyecKan akagemusa). ipyrve 4OKNaa4MKn
OeNNnncb ONbITOM NpenogaBaHWA NpaB YenoBekKa
B CBOMX y4yebHbIXx nogpasaeneHumax (Onbra boratol-
peBa, OOKTOP MCTOPUYECKUX HayK, [enapTameHT
MeXKAYHAPOAHbIX OTHOWeEHU Ypanbckoro depe-
panbHOrO yHMBEpPCUTETa, 3aBeaylowan Kadpeapon
FOHECKO «[lpaBa uyenoBeka, mMup, AeMOKpaTus,
TONEPaHTHOCTb U MeXAyHapoAHOe B3aMMOMNOHMU-
MaHue», npodeccop Kabeapbl TEOPUN U UCTOPUU
MeXAYHAPOAHbIX OTHOLLUEHWNIA).

Bropoi aeHb 6bin nNoceAwWweH BOMNpPOCY npume-
HEHWA 3HAaHMM O MpaBax Yesl0BEKA Ha NpPaKTUKe B
Poccuun 1 eBpONencKnx rocyaapcrBax. Y4acTHUKOB
nonpueeTcteosaan AHapeac KnacceH, [eHepanb-
Hbl1 KoHcyn PepepaTmBHoOM Pecnybankmn fepmanma
B8 EkaTepuHbypre, Muwenb bapaH, eHepanbHbIN
KoHcyn ®PpaHumnm B EKaTtepuHbypre n Uaa LWadaw,
npeacrtasutens [MoconbctBa @PpaHuum B Poccuum.

KYPHAN KOHCTUTYLIMUOHAJZIU3SMA U NPAB YE/IOBEKA
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ToH BTOpOMY AHIO KOHdepeHUUU 3adana BCTynu-
TenbHaA peyb focnogmHa MapKyca MeKensa, KOTo-
PbI/ KOCHY/ACA BOMPOCOB HEMELKOro U eBponewn-
CKOro onbiTa paboTbl ¢ EBponeiickoi KOHBEHUMEN
n XapTuei EBponelickoro Coto3a 06 0CHOBHbIX Npa-
BaXx.

Mepsble ABa AOKNaAYMKa, GpaHLy3CKUI cyabA
N PpaHUy3CKMA NPaBO3AWNTHUK, MNPeacTaBuUIn
YY4aCTHMKaM MOHUMaHue npumeHeHua Esponen-
CKOM KOoHBeHuun Bo PpaHumun. Mpusesa KOHKpeT-
Hble npumepbl, cyaba TumoTn Mapm obbACHUA, 4TO
bpaHuy3CcKne cyabn AAMUHUCTPATUBHbLIX CYAOB
npumeHatoT KoHBEHUMIO M NpaBOBble NO3MLUK MNO-
cTaHoB/eHWM EBponelickoro Cyaa TakmMm ke obpa-
30M, KaK 1 HauMoHanbHoe npaso. Bonpocol u3 3ana
BbIHYAWUIN AOKNAAYMKA NPU3HATb, YTO B TPAAULMIO
Cy40B BCe e He BOLWIO UUTUPOBAHME TEKCTOB U3
noctaHosneHu Esponeickoro Cyaa, KoTopble cy-
AbA NPUHMMAET BO BHMMaHME MpU NPUMEHEHUN
HOPM MeXAYyHapo4HOro npasa.

locnoauH KOr ge CypemuH, yneH Konnernm Agso-
KaTtoB Mapuxka npu KaccaumoHHom cyae PpaHumm,
6bIBLUMI  pyKOBOAMTENb HOPUANYECKOrO OTAena
MeXayHapoAHON opraHu3auum no HabnwogeHuto
3a mectamu auweHunsa ceoboabl (/’'Observatoire
international des prisons), nosegan o Tom, Kak EB-
ponenckme npasunaa obpaLeHnA ¢ 3aKNHYEHHbIMMU
npUBeNn K MNPUHATUIO COOTBETCTBYIOLLErO 3aKOHA
B0 ®paHunn. loknag4mk rnaBHbIM 06pa3om ocTa-
HOBW/ICA HA 3aKOHe, peryanpytoLem npaBoBOM CTa-
TyC /1L, NULWEHHbIX cBOboAbl (oXMaatowmx cyaa
NAWN OCYXKAEHHDIX), TaK HAa3blBAEMbIW «BHYTPEHHWUN
NpPaBOBOM CTATyC», KOTOPbIN KacaeTcs NpaBua no-
BeAEHMA B MeCTax nuvweHua csoboabl, B NpoTu-
BOMOCTaB/IEHNE «BHELIHEro NpPaBOBOro CTaTyca»
Mua, NnWeHHoro csoboabl, KOTOPbIN CBA3AH CO
CpoKamn u cnocobamm MCNONHEHWUA MPUTOBOPOB
N BO3MOXHOCTAMM YCO0BHO-A0CPOYHOro ocsobo-
*}aenua. Takxke, Kak B CLUA, raoe npasa ocyXaeH-
HbIX NONYYUN CBOE Pa3BUTME B MpPaKTUMKe depe-
panbHbIX cyaen, opmupoBaHune Bo PpaHumm Hopm
npaBa, Kacatowmxca oTObIBAHNA HaKa3aHWA B me-
CTax AnweHma ceoboabl, NPOUCXOANNO NyTEM AM-
anora mexay, C 04HOM CTOPOHbI, OOLLECTBEHHbIMM
opraHusauuamm n pykosoautenem MexayHapoa-
HOM opraHuMsaumMm No HabnwaeHUo 33 MmecTamu
nvweHuna csoboabl, KoTopble BMeCTe C npeacTa-
BUTENAMM HAy4yHOro coobuiectBa nogasanv B
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CyAbl MHOXECTBO a/iob OT MMEHU OCYXKAEHHbIX,
W, C APYron CTOPOHbI — aAMUHUCTPATUBHBIX CYyA0B
n Esponeickoro Cyga. OamH u3 npeacepatenei
Bbicwero agMUHUCTPATUBHOIO CyAa, aHaAM3upys
cyaebHbln npouecc ¢ yyactmem MexayHapoaHoM
opraHusauumn no HabaAeHUIo 3a mecTamm AunLe-
HMA ceBoboabl, Ha3Ban ero NPOLLEeCcCOM No 3aluTe
obuwectBeHHOro nHTepeca (collective action).

JctadeTa 6bINa npoponkeHa lMpeacepatenem
Mpe3snanyma CBepAnoBCKOM 06/1aCTHOM TUAbANUK
aBOKATOB, 3aCNyXKEeHHbIM aaBokaTom Poccmn Ha-
Tanbel CyxapeBoW, KOTopas, CCblNasaCb Ha CBOM CO6-
CTBEHHbIN ONbIT y4acTUA B CyaeOHbIX CNYLIAHMAX, OT-
METUNA, YTO B pelleHnAx cyaos Amano-HeHeukoro
aBTOHOMHOIO OKpyra He Y4YMTbIBAaeTCA MpPaKTUKA
EBponeickoro cyaa no npaBam 4enoBeka. AHTOH
KasaHues, cyaba YctaBHoro cyaa CBepa/ioBCKOM
obnactu, roBopma O NPAaBOBOM MPOCBELLEHUN KaK
06 04HOM M3 HanpaBNeHWN AeATeNbHOCTU YcTas-
Horo Cyaa CBepasnoBckoi 06aacTn. 3To Tpaauums
COBETCKUX CYyA0B — MCMNONb30BaTb NPaBOCyaMe Kak
WHCTPYMEHT ANA NOBbIWEHUA OCBEAOMIEHHOCTU
HaceneHna nNo Bonpocam npasa. OgHAKoO, KaK OT-
METUN OOAMH U3 YHACTHUKOB B CBOEN pensinke, He-
ACHO, KaK CyA, MOKeT NpocBeLLaTb HaceneHme, ecam
OH He ccbinaetcA Ha KoHBeHUMIO O 3awwuTe npas
4yenoBeKa U OCHOBHbIX cBOOOA 1 COOTBETCTBYIOLLEE
npeueaeHTHOe Npaso. JIerko MoXeT H6bITb nNpose-
AeHa napannenb ¢ NpPakTUKon GpaHLy3CKUX cyaen
No rpaXAaHCKMM genam.

OcTaBLlancA 4acTb BTOPOro AHA BKAKOYana npe-
3eHTaUMM POCCUMNCKMUX NPaBO3aALUMTHUKOB M MpaK-
TWUKOB, KOTOpble caenanu KoHpepeHUno ocobeHHOo
WHTEpPeCcHOM, NOTOMY 4YTO AaBa/iv WAMKOCTPALMIO
TOMY, 3QPEeKTUBHbI NU CyLLECTBYHOLIME CErOAHA
Kypcbl 0byyeHma npaBam Yenoseka.

Uropb loneHayxuH, GbIBLUMA OCYXKAEHHbLIN, B
HacToAawee Bpema npeacepatens CBepAsOBCKOM
perMoHanbHOM ob6LWEeCTBEHHOW OpraHu3auum «3a-
WMTA MpPaB OCYKAEHHbIX» M 3KcnepT paboyen
rpynnbl NO 3awmTe rpa*kKAaHCKMX NpasB B MecTax
NvweHna csoboabl KomuTteta [0OCYAapCTBEHHOM
[yMbl NO 06LWECTBEHHBIM U PEAUTUO3HBIM OPraHu-
3auUMAM, CCblNaNCcA Ha CBOM TPEXNETHWUI onbIT 06-
YKa/NIOBAHUA ANCLUNANHAPHBIX B3bICKAHMI B MEeCTax
nvweHuna csoboabl B CBA3M C HECOOTBETCTBMEM
OAHHbIX HaKa3aHWM MeXKAyHApOAHbIM HOpMam O
npaBax Yenoseka. ECnv ocyXaeHHbIN B mecTax u-
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WweHnA ceoboabl pewaeT 06KanoBaTb HANOXKeEHMEe
Ha Hero ANCUMNNMHAPHOIO B3bICKAHWUA, OH PaKTK-
4yeckn HopeTca C CUCTEMOM, B KOTOPOWM 3aKOHOM
ABNAETCA HAaYa/bHUK MNEHUTEHLUMAPHOTO yyperkae-
HUWA. BbICTyNaloWwmMi Np13Han, 4To MMEKT MecTo
ycnelHble ciy4an HenocpeacTBEHHOro NpumeHe-
HUA MeXKAYHAPOAHbIX HOPM B POCCUMCKMX CyAax,
HO 3TO pe3y/NbTaT YCUAUIA CAMUX 3aABUTENEN U UX
npeacTaBuTenen, KOTopble NPUBAEKAOT BHUMaHME
Ccygen K mexayHapogHOMY MPaBOBOMY KOHTEKCTY
npas /vy, B MecTax AunweHua csoboabl. Joknaa-
YMK 334aN NPeAcTaBUTENAM HAYKU PUTOPUYECKUI
BOMPOC — eC/I1 BCe XOPOLIO B CUCTEME MPaBOBOro
obpasoBaHuA, OTKyAa 6epyTca oTae/IbHbIe Havalb-
HUKM KONOHWN?!

Anpap CyntaHOB, pyKOBOAUTENb IOPUANYECKOTO
ynpasneHna OAO «HuKHeKaMCKHepTexMm», cy-
AbA TpeTenckoro 3sHepreTMyeckoro cyaa, npeg-
CTaBWUA [A0CTaTOMHO ONTUMUCTUYECKOE BUAEHUEe
UMNAEMEHTALUNU MeXAYHAapOoAHOro npasa B poc-
CUIACKYIO NPaBOBYHD CUCTEMY, CCbIJIAACb Ha CBOM
OnbIT y4acTnaA B cyaebHbIx npoueccax. Poccuiickune
NpPaBOOXPaHUTE/IbHblE OpraHbl 33a4eNCTBOBaHbI B
cynebHom npou3BoAacTBE, KOTOpoe ANA BblHece-
HUA peweHnsa TpebyeT NPUMEHEHUA K KOHKPETHOM
CMTyauum HOpM NO3MTUBHOrO npasa 6e3 nccneno-
BaHWA NPAKTUKM. [TOCKONBbKY POCCUMCKME NPABOOX-
paHUTesIbHble OpraHbl CYMTAOT HOPMbl KOHBEHL MK
0 3aluuTe NpaB YenoBeKa AO0CTaTOYHO HEKOHKpeT-
HbIMM ONA TOro, YToObl NPUMEHATL MX K daKTam
Aena, He Tak NPocTo ybeamnTb Cyablo CCbINATbCA Ha
9TK NonoxeHuaA. OgHaAKo, N0 MHEHUIO AOKIAAUMKA,
9Ta TPYAHOCTb BO3HMKAET He U3 HenpaBUIbHOro
NPUMEHEHNA MEXAYHAPOAHbIX HOPM, HO B 60/b-
Wen cTeneHn M3 HepocTaTka NO3UTUBHBLIX HOPM
Ha HaUWOHA/NbHOM YPOBHE, KaCaloLMXCA 3aluThbl
HeoTbeMiieMbIX Npas n cBobog yenoseka. Hecmo-
TPA Ha 3TU U Apyrue TPYAHOCTU, OH 3aK/IOUUA, YTO
EBponeickoe npaBo Npas YenoBeKa MeA/IEHHO, HO
BEpPHO NpuxoanT B Poccuio.

AHTOH Kyapskos, uneH CBepanoOBCKOM peruno-
Ha/ibHON 06LWecTBEHHON opraHmMsaunm «CyTax-
HWK», NpeAcTaBun cyaebHyto cTpaTernto no sawmuTe
npaBa Ha YBa*KeHWe YaCTHOWM KU3HWU cBuAeTenen
A4MUHUCTPATUBHBIX MPAaBOHAPYLIEHWI B TOM BUAE,
KaK 3TO NpaBo NOHMMaeTcA B KOHBeHLUUM O 3awmTe
npaB 4YesloBEKa M OCHOBHbIX CBOOOA, M MpaKTUKe
Esponeickoro Cyaa. AHanM3 pasnMyHbIX Npume-
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POB, CBA3AHHbIX C POCCUMCKOM NPAKTUKOM MO 3STOMY
BONPOCY (HauMHaA C palOHHbIX CYyA0B M 3aKaHYM-
BaA BepxoBHbim Cygom Poccuiickoit Pepepaumn
n KoHctuTtyumoHHbim Cyaom Poccuinckon deaepa-
LUMK) NOKasan, YTo CyAbW U NPaBOOXPAHUTENbHbIE
OpraHbl WrHOPMPYIOT rapaHTMK, coAeprKalimeca
B MEXAYHapOAHbIX aKTax U 3alumuialoline npaso
Ha yBaK€HMEe YACTHOM KU3HWU cBMAETeNnen aamu-
HUCTPATUBHbIX MNpPaBOHapyweHuit. MmeHHO 3TO,
No MHEHWIO AOKNAAUYMKA, ABNAETCA NPUUYNHOM, NO
KOTOPOW CBUAETENN OTKA3bIBAOTCA COTPYAHMYATD C
NpPaBOOXPAaHUTENbHBIMU OpPraHaMm.

MNpodeccop AHapen Cycnos, 3aBeayoLNi Ka-
denpoit HoBOM U HoBeWwwen Uctopun Mepmckoro
rocyAapCTBEHHOr0 ryMaHUTapHO-Neaarornyeckoro
yHuBepcuTeTa, rosopa o6 obyyeHun npaBam ue-
noBeka B Poccum 1 BbINONHEHUN MEXAYHAPOAHbIX
obasatenbct8 Poccun, yKasan, 4To «Heobxogm-
MOCTb MPenoAaBaHMA NpaB YenoBeka He obcyxaa-
eTcA; 3T0 06A3aHHOCTb rocyaapcTea A4 BbiNOAHe-
HUA CBOWMX MeEXAYyHapoaHbix obazatenbcTs». ITa
naesa He TaK YacTo pacCMaTPMBAETCA, HO OHa Mpu-
BN1E€KNA CePbe3HOEe BHMMAHME CO CTOPOHbI Y4ACTHU-
KOB.

Mwuxamn KyumH, KaHOMAAT OPUAMYECKUX HAYK,
6bIBLWINI AMPEKTOP YPANbCKOro UHCTUTYTA peruno-
Ha/IbHOTO 3aKOHOAATeNbCTBA, B CBOEM 3aBepLuato-
LLeM BbICTYM/IEHUWN COCPEAOTOUMNCA HAa METOAMNKE
npenoaaBaHWA NpaBa B POCCUNCKUX IOPUANYECKMX
By3ax. OH roBopun o HeobxoaumocTn pedopmu-
pOBaHMA MeTOAMKN 0byyeHunsa, ocobo noayvepKu-
Baf, YTO BAXXHO 0Oy4yaTb He TO/IbKO COAEpPKAHWUIO
NPaBOBbIX HOPM, HO TaK}Ke U TOMY, KaK 3TV HOPMb!
NPUMEHATb M KaK TOIKOBATb 3aKOH, @ TaKXXe y4uTb
nccnepoBatb MNPaBONPUMEHUTENbHYIO MPAKTUKY,
KakK 3To aenaet EBponeickuin Cya.

OAHUM 13 Ba*KHEMLLMX pe3ynbTaToB KOHdepeH-
UMM ABNAETCA NPU3HAHME CO CTOPOHbI NMAEPOB
pPernoHa, 4to Hanmune obyyaroLLmMx KypcoB no npa-
BaM YeNOBeKa ABNAETCA BarKHEUWUM KpuTepuem
ONA OLEHKM BbICWIMX y4ebHbIX 3aBeAEHN, a TaKkKe
NMOCTBY30BCKMX MNPOrpaMm W JasibHENLWero npo-
deccrMoHanbHoOro obpasoBaHums.

3aABneHunA, caenaHHble NpeacTaBuUTeNamu pe-
r'MOHANbHbIX BNacTelt 0 HEOBXOAMMOCTM CO34aHMA
YpanbCKou WKobI NpaByenoBeka (ganee—LLUkona),
noaAeprKaHHble yYacTHUKAMK B PE30/HOLUN KOH-
depeHuMn, BaxKHbl C TAKTUYECKON TOYKM 3pEHUA.
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3Ta nonuTuyeckasa Bona 06 OcCHoBaHMM LLKonbI
YCTPAHUT HEKOTOpble NOMIUTUYECKME NPENATCTBUS,
camo e co3gaHue LLUKonbl 3aBUCUT OT KelaHuA
YYaCTHUKOB, BK/IlOYas npeactasuTenelt ns Esponsi.

OuyeHb BaXHO NOHMMATb, YTO NpPaBa YesoBeEKa
3TO He TONbKO BHYTPEHHEE A4eN0 rocyaapcTsa, U yYTo
MeXKAYyHapo4HOEe COTPYAHNYECTBO ABNAETCA OYEHb
BaXKHbIM B MPUBAEYEHUM BHUMAHMA K TemMe Npas
4yesIoBeKa U YBaXKeHMM NpaB YesI0BeKa.

ITa KOHdpepeHUMa cocToanacb 6aarogapa Mex-
[lYHAapOAHOMY COTPYAHMYECTBY POCCUMCKMX BAa-
CTeW, NpeacTaBuUTesNel HayKu1, MPaBO3aLWUTHUKOB U
NPAKTUKYIOLLMX FOPUCTOB U UX EBPONENCKUX (dpaH-
LY3CKMX, HEMELIKMX W FONNAHACKMX, B YAaCTHOCTM)
NapTHepPOB.
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PE3ONOUMNA
«O NPENOAABAHUN MEXKAYHAPOAHOTIO MNPABA
MO NPABAM HE/NNOBEKA»

NPUHATA Ha MEeXAYHAPOAHOM KOHpepeHU M
«MPEMOAABAHUE MNPAB YEJTOBEKA B POCCUU
WU APYTUX EBPONENCKUX TOCYOAPCTBAX »
22 okTAbpsa 2013 roga
(3akoHopaTtenbHoe CobpaHue CBepasioBckon obnactu, EkatepuHbypr, Poccus)

YYaCTHUKM KOHbEepeHUUH,

PYKOBOACTBYACb 4YacTbto 4 cTtaTbM 15 KOHCTUM-
Tyummn Poccuiickor Pegepaunm, OcHoBamK rocy-
JapCTBEHHOM NoAUTUKK Poccuiickor ®Pepepaunm
B cdepe pa3BUTUA NPABOBOM FPAMOTHOCTM M Npa-
BOCO3HAHMA TrparkgaH, yTBepXAeHHbiMK [pesu-
aeHtom Poccnm 28 anpena 2011 roaa, u Pekomen-
Aaunent Kommuteta MuHuctpos Coseta EBponbl oT
12 mas 2004 roga Rec (2004) 4 rocypapcrBam-y-
YyaCTHMKam no Bonpocy u3ydeHua Esponeinckoi
KOHBEHLMM O 3aLLMTE NPaB Ye/N0BEKA M OCHOBHbIX
cBobog, B yHMBEpPCMTETAX U B pamKax npodeccuno-
HaNbHOro oby4yeHus,

y4uTbIBaA HeObXxoaMMOCTb cobntoaeHma B3ATbIX
Ha cebs Poccuiickoit depepaunelt mexayHapoa-
HbIXx 0653aTeNbCcTB B 061acTM 3alMTbl NpaB Yeno-
BEKa, B YaCTHOCTM 0653aTeNbCTB, COAEPIKALLUXCA B
KoHBeHUMM O 3aLuMTe NpaB Ye/OBEKA U OCHOBHbIX
cBobog (Pum, 4 Hosbpsa 1950 roaa),

NPUHMMAA BO BHMMAHWE OCOOYH 3HAYMMOCTb
06LW,enpU3HaHHbIX NPUHLMNOB U HOPM MeXAyHa-
poO4HOro npaBa AAA MEXAYHAapO4HOW M Hauumo-
HaNbHOW NPABOBOM MNPAKTUKMU,

noaTBEPKAAA Ba*KHOCTb COBEPLUEHCTBOBAHMA
YPOBHA MOAFOTOBKM MNPOdEeCcCMOHaNbHbIX KaapoBs
topUAMYECcKOro Nnpoduna aAnsa 3ameLeHna MM co-
OTBETCTBYHOLWMX AONKHOCTEN B OpraHax nybawy-
HoM BnactM anAa obecnevyeHma cobnogeHUa npas
YyeNlIoBEKa,

OTMeYas, 4TO T[OCYAAPCTBEHHbIE CAyXallue,
IOPUCTbI, FNaBHbIM 06pPa3oM, NPU3BaAHbI OCYLLECT-
BNATb COUMANbHYIO QYHKUMIO No obecneyeHuto
npaBs rpakaaHx,

noaYyepkmBas HeobXoAMMOCTb onpeaeneHun
HOMEHKANATYpbl OONXKHOCTEN, KOTOpble MOFyT 3a-
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MeLaTb NLa C lopuauYeckum obpasoBaHMemM CO
cneuuanusaumert B 061acti npas Ye/0OBEKa,

npusHaBas MNOTPeB6HOCTb B roCy4apCTBEHHOM
3aKase CcneumnanmcToB B 061acTu 3aLMUTbI NPaB Ye-
NOBEKa,

NPULLNIN K MHEHUIO O HEOBXOOMMOCTH

BK/IlOYEHMA B CTPYKTypy OCHOBHOM obpa3oBa-
TENIbHOM NpPOrpammbl BbiClIEero npodeccroHasnb-
Horo obpa3oBaHWMA MO HanpaBAEHUIO NOAFOTOBKMU
KHOPUCNPYAEHUMA» UM UHbIX HanpaBAeHUA NOAro-
TOBKM TYMaHWUTAPHOro Hamnpas/eHuAa npeamMeToB
no mexAayHapoaHbim 0b6a3aTenbcTBam Poccuiickom
depepaumn No 3awmTe NpaB YeNOBEKA HA HauM-
OHa/ZIbHOM YpPOBHE, B YaCTHOCTM NpeameTa Nno us3-
yyeHuto KOoHBEHUMM O 3alumTe NpaB YesioBeKa M
OCHOBHbIX cBO6OA, Kak OHa MOHWMMaeTca B MocTa-
HoBNeHMAX EBponenckoro cyaa no npaBam 4yeno-
BEKa,

BK/NOYEHMA B MNporpammy npenogaBaHus oT-
OeNbHbIX OTpac/iel npaBa akKageMW4YecKMx 4acoB
Nno Temam, KacaroMXcs MeXKAyHapoaHblx 0b6sA3a-
TenbcTB Poccuiickon Pepepaummn no 3awmuTe npas
YyenoBeKa, YCTaHaB/IMBAIOLWMX MHble MNOOXKEHMUS,
yem nNpenycMmoTpeHHble deaepanbHbIM 3aKOHOAA-
TENIbCTBOM,

CO34aHMA CchneumanbHbIX MarnmcTepckmMx npo-
rpamm Mo npaBaM YenoBeKa, MO KOHCTUTYLIMOH-
HOMY M MEXAYHapPOAHOMY NpaBy, N0 MeXAyHaposa-
HbIM M €BPONENCKMM CTaHAapPTaM M MexaHM3Mam
3aWMTbl NpaB Ye/l0BEKa B HALMOHA/NbHOM NpaBo-
BOM cUcCTeMe,

BK/IlOYEHMA BOMPOCOB MO MeXAYHapOoAHbIM
obAsaTenbcTBam B chepe 3awmTbl NpaB YesoBeKa
M 06LWEenPU3HAHHDBIX MPUHLMNOB MEXAYHapPOAHOro
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npaBa B 3K3aMeHaLMOHHble BOMPOCbI HA Moay4e-
HWe NpaBa 3aHMMATbCA PA3INYHbIMU BUAAMMU HOPU-
ANYECKOW NPAKTUKK;

yupexaeHua Ypanbckon u Poccuiickoin LLKonbl
Mpas Yenoseka c YHKLUMAMU MEKBY30BCKOIO
LLeHTpa Mo KOOpPAMHALUKM NpenoaaBaHMA nNpas Yye-
NIOBEKA Ha HOPUANYECKMX M MHbIX TYMaHUTapHbIX
bakynbTeTax C NEPCNEKTUBOMN CO3[AHUA MEXKBY-
30BCKMX MArmcTepCKMX MporpaMm Mo npaBam ye-
/IOBEKa, N0 MeXAyHapOoAHOM, eBPONENCKOM N Ha-
LMOHANbHOW cUCTeMe 3alMTbl NPaB Ye/0BEKa, MO
NPOBEAEHMUIO HayYHbIX MCCNefoBaHMIA B 0bnactu
npaB 4esioBeKa, KOOpPAMHAUMM oBMeHa CTyaeH-
TamMKU M NPenogaBaTeiMn MeXAYy POCCUUCKUMU U
3apybeHbIMU FOPUANYECKUMU U UHBIMU FTYMAHU-
TapHbIMK daKy/nbTeETAMKU, NO pPa3paboTke y4yebHuU-
KOB M METOANYECKMX MATEPMASIOB,
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6onee aKTUBHOIO npmueneyeHMA K npenojasa-
HUIO NpaB 4Yes10BEKa 3KCNEPTOB rpa*XaAaHCKoOro 06-
wecrtea, HPUCTOB O6LLI,eCTBeHHbIX OpFaHM3aLLMﬁ,
npaBo3alWlUTHNKOB ANnA NnpoBeaeHUA d)aKyJ'IbTaTMB-
HbIX ANCUMNNZIMH NO NpaBam Ye€N0BEKA, U ANA Oopra-
HU3aUNUUN N NPOXOXKAEHNA NMPAKTUKMN.
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Ponb Coseta EBponbi —
«MpUHECTU NpaBa YeNoBeKa JOMON»

AHHOTauuA

ObyuyeHMe NpaBam 4YesloBEKA 3TO HEMPEPbIBHbINA MNyTb,
KOTOPbIN A0MKEH HAYMHATLCA B LUKOAE, NPOAO/IKATLCA
B YHUBEPCUTETE, a TaKXKe OCYLLEeCTBAATbCA B pPaMKax
npo¢deccMoHaNbHOM Kapbepbl. ITOT NyTb HE3AMEHUM,
NMOCKOJIbKY ANS TOro, YTobbl CTaTb PeanbHOCTbIO ANS
BCEX AL, Haxoaswmxca B chepe aericteusa Esponeit-
CKon KoHBEHLMK O 3aLLmTe NpaB Ye/0BEeKa U OCHOBHbIX
cBobon, npaBa 4YenoBeKa A0MKHbI ObiTb 3GGEKTUBHO
3allUMLLIEHBI U peanr30oBaHbl Npexae BCEro Ha Haumo-
Ha/IbHOM ypoBHe. BOT 4To 03Ha4aeT ¢ppasa «NpPUHEeCTU
npaBa 4yesioBeka gomoli». CTaTba NOCBALLEHA YCUANAM
CoseTa EBponbl No nogaep)kke rocyaapcrB-4/ieHOB B
obecneyeHnM Ha HaLMOHANbLHOM YPOBHE MpaB, rapaH-
TMpoBaHHbIX KOHBEHUMEN O 3aLMTe NpaB YeNoBeKa. ITa
noadep’KKa OCyLLECTBAETCA Yepes pa3BUTUE 3HAHUI U
NPaKTUYECKMUX HaBbIKOB Cpeau HOPUCTOB, a B byayLiem
LeNIeBOM ayaMTopMeEN TaKKe MOTyT CTaTb lopuanNYecKkmne
daKynbTeTHI.

Kniouesble cnosa: ObyyeHne, CoseT EBponbl, KoHBEH-
LM O 3aLMTe NpaB Yesl0BEeKa M OCHOBHbIX cBob60A, Npo-
rpamma «HELP».

TaTbAHa Tepmauny

PykoBoauTenb Otaena coaencTema cobogeHnto Npas YenoBeka Ha
HaUMOHaIbHOM YPOBHe, leHepanbHbI AMPEKTOPAT NO NPaBam Yeno-
BEKa 1 BepxoBeHcTBYy npasa CoseTa EBponbl (CTpacbypr, PpaHuyma)?

E-mail: tatiana.termacic@coe.int

The Role of the Council of Europe -
“Bringing Human Rights Home”

Abstract

Human rights education is an uninterrupted journey
that should start in school, continue at university and
throughout a professional career. This journey is indis-
pensable because in order to be a reality for all those
within the jurisdiction of the European Convention for
the Protection of Human Rights and Fundamental Free-
doms, human rights have to be effectively protected and
implemented first and foremost at the national level.
This is what is meant by “bringing human rights home.”
This article focused on the Council of Europe’s efforts
to support its member states in ensuring that the Con-
vention for the Protection of Human Rights and Funda-
mental Freedoms is applied at the national level. This
support is done through capacity development, mainly
for legal professionals, and in the future, law faculties
may be targeted as well.

Key words: Teaching, Council of Europe, Convention for
the Protection of Human Rights and Fundamental Free-
doms, HELP Programme

! Tatiana Termacic, Head of Support to Human Rights National Implementation Unit, Human Rights Policy and
Development Department, Directorate of Human Rights, Council of Europe (Strasbourg, France).
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Ponb COBETA EBPOIMNbI —
«MPUHECTU NPABA YE/IOBEKA JOMOMN»?

ObecneunBan xopollee KayectBo obyyeHus cy-
[el, NPOKYpopoB M aaBoKaToB Mno Bcei EBpone,
Ba*KHO A06MTbCA eaMHOro NOHMMaHUA — Kak Cose-
ToM EBpOnNbI, TaK M €ro rocyaapcrsaMm—yusieHamm —
TOro, KakMm 06pasom [O/KHbI 3aliaTbCcA MNpasa
YyesioBeKa Ha HalLMOHaNbHOM ypoBHe. MoaaeprKKa,
KoTopyto CoBeT EBponbl NpeaocTaBaseT B 3Ton 06-
NAacTU, HAXO4MUT CBOE eCTECTBEHHOE MECTO B «Tpex
CTONNax», Ha KOTOPbIX OCHOBbIBAET CBOK pPaboTy
Coset EBponbl: yCTaHOB/EHWE CTaHAAPTOB, MOHMU-
TOPWHT U COTPYAHUYECTBO.

HWKTO He ByaeT oTpMLUaTb, YTO NOATOTOBKA HOPU-
CTOB Heobxoguma gns obecneyeHnn HageKHOM 3a-
WMTbl MPaB YesoBeKa Ha HALUMOHA/NbHOM YPOBHE.
Masno KTo 6yaeT onposepratb TOT paKT, YyTo obpaso-
BaHWe B 061aCTV NpaB Ye/I0BEKA — 3TO HENpepbIB-
HOe nyTewecTBMe, KOTOpoe AO/IKHO HAaYMHATLCA B
KO/, MPOAONKATLCA B YHUBEPCUTETE U Aasiee Ha
NPOTAXEHUN BCEM NPOPECCUOHANIbHOM Kapbepbl.

HeKkoTopble He cornacHbl. OgHAKo, NOAHUMYTCA
2 OHM Ha BOPT camoneTa, NUIOT KOTOPOTo He Mpo-
wen obyyeHMe HOBEMLLIMM TEXHONOTMYECKMM YCO-
BEPLUEHCTOBAHMAM, KOTOpble NpeTepnesn CamoneT?
ComHeBatocb B 3TOM. Cyabsi HAXOAUTCA B TAaKOM Ke
CUTYyaLMK, KaK M NMUIOT: KaK CyAbA MOMKET rapaHTu-
poBaTb 3aWMTy NpaB 4Ye/soBEKa B NOBCEAHEBHOM
paboTe, eciv OH / OHa He B Kypce nocneaHux us-
MeHeHWI NpakTuKm EBponenckoro Cyaa no npasam
yesnoBeKa (panee — Esponeickmin Cya; Cya), ecam
OHa / OHa He 0bnagaeT HaBblKaMU MPUMEHEHUS
NpPaBoONPUMEHNUTENBHOW NpPakTUKM Cyaa WU, HaKko-
HeL, eCc/1 CyAbs He pasgenseT LeHHOCTEN, 3aKpe-

! Mepesog YypkuHoit /.M., Bypkosa A./l.,, Tepma-
ymy T., OuKkmana C. [aHHbIl AOKNa4 Npo3By4Yan Ha
MeXAYHApOAHOM KOoHdepeHuun «lpenogaBaHue
npaB 4yesnoBeka B Poccum n gpyrux esponenckux
rocygapcreax» 21-22 okTtabpsa 2013 roga (EkaTe-
puHGbYpr, Poccua). 0630p KoHdpepeHUMn cm.: byp-
koB A.J/l. Pe3ynbtatbl KoHdepeHumn «lpenogasa-
HWe NpaB YenoBeKa B Poccum n apyrux eBponenckmx
rocygapcteax» // MypHan KOHCTUTYUMOHaNM3Ma M
npas yenoseKka. 2014. Ne 1-2(5). C. 31.
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NAeHHbIX B KOHBEHUMM O 3aLMTe NPaB Ye/oBeKa U
OCHOBHbIX cBObOA (Aanee — KoHseHuuA)? Kak u nu-
/10T, KOTOPbI 06A3aH 6e30MacHO A0CTaBUTb CBOMUX
Nacca*kMpPoB K MeCTy Ha3HauyeHus, cyabs 06a3aH
NPUHATb pelleHne, KOTOPOeE 3allMLIaeT NpasBa Bcex
Y4YaCTHUKOB npoLecca.

* %k %k

ObyyeHre npaBam YenoBeKa ABNAETCA Henpe-
PbIBHbIM MyTELECTBUEM, KOTOPOE Ha4yMHAEeTCHA Co
LUKO/MIbHOM CKaMbW, MNPOAONXKAETCA B YHUBEPCU-
TETE N NPOXOAUT Yepe3 BCO NPOPECCUOHANbHYHO
Kapbepy. N 310 Hen3bexxHOo, NOCKO/bKY NpaBa 4e-
JIOBEKa, rapaHtTupyemble KOHBEHUMEN, [OO0KHbI
30PeKTMBHO 3aWMLWATLCA WM PEeaNn30BbIBaATLCA,
npexae BCero, Ha HaUWMOHaIbHOM ypOBHe. ITO TO,
YTO Ha3bIBAETCA «MPUHECTM MNpaBa Ye/oBeEKa A0-
MO,

Ona poctuxeHns 30PeKTUBHOMN peanmsaLnm
npaB 4YenoBeKa Ha HaUMOHA/NIbHOM YypPOBHe Heob-
X04MMO, 4YTOObl ML, OTBETCTBEHHbIE 33 cobto-
OeHWe NpaB Yyenoseka, bbinn He TONIbKO 3HAKOMbI
C €BPOMNEeNCKMMM CTaHAAPTaMKU MpPaB 4YesloBeKa,
HO TaKXe 3Ha/n, KakK UX NPUMEHATb B KOHKPETHbIX
cuTyaumax. OcobeHHO 3TO KacaeTcsa npasonpume-
HUTeNnen: cyaen, opPUCToB, NPOKYPOPOB, NPABOOX-
pPaHUTENbHbIX OPraHOB M OPraHOB BAACTU B LLE/IOM.
MosToMy BaKHbIM (PAKTOPOM ABASETCA XOpOLUas
NoAroToBKa MNPaBOMNPUMEHUTENEN B OTHOLLIEHWUM
cobnoaeHnA CTaH4aPTOB NPAB YeNoBeKa B HALMO-
Ha/bHbIX NpoLeccax.

XOTs HauMOHabHbIE BIACTU CaMM HECYT OTBET-
CTBEHHOCTb 3a «MPUHECEHWEe NpaB 4YesoBeKa A0-
MOM», B 4AaCTHOCTWM, nocpenctsom obecnevyeHusn
cooTBeTCcTBYlOLWEro obpasoBaHma n obyyeHuna npa-
BaM YeN0BeKa C y4eToM cybcmamnapHoOro xapakrepa
HaA30PHOr0 MexaHM3mMa, NpPeaycMoTPeHHoro Kok-
BeHumen, CoseT EBponbl OKasblBaeT copencrTeune
rocyaapcTBamM-4sieHaMm B peanmsaumm mx obnAsa-
TeNbCTB NOCPEACTBOM CTAaHAAPTOB, YCTAHOB/EHHbIX
B AlaHHOWM cdepe U, YTOo eLle BaxKHee, NoCpesCTBOM
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COTPYAHUYECTBA.

MepBbiM AOKYMEHTOM cTana PekomeHgauua Ko-
muteta MuHuctpos CoseTta Esponbl CM (2004) 4
«06 n3yyeHum EBponerickoit KoHBeHLNM O 3awwmTe
npaB 4YenoBeKa M OCHOBHbIX cBOOOA, B YHUBEPCU-
TeTax W y4dpexaeHuax npodeccmoHanbHoro o06-
pa3oBaHMA» (CM. TEKCT B NMPUNONKEHUM K AAHHOM
CTaTbe), KOTOpas Mpu3bIBAET rOCyAapCTBa-YNEHDI
Coseta EBponbl co3patb MOCTOAHHO AENCTBYHO-
wme obpasosaTesibHble CTPYKTYpbl, B KOTOPbIX B
y4yebHbIn naaH b6yayT BKALOYEHbl Kypcbl MO npa-
BaM u4esioBeKa. TaKKe rocygapcTtBam npegna-
raetca BKAOYMTb KOHBEHUMIO W npeueaeHTHoe
npaso Esponeickoro Cyaa B Kypc obyyeHua Ha
IOPUANYECKUX, MNOAUTONOTMYECKUX daKynbTeTax,
dakynbTeTax ynpasneHWA, B NOATOTOBUTENbHblE
9K3aMeHaLMOHHble NPOrpaMmbl ANA NOCTyNAEeHUA
Ha topugmyeckne GakynbTeTbl U NPOrpammbl NOA-
rOTOBKW CyAen, NPOKYPOPOB M aiBOKATOB, a TaKKe
COTPYAHWKOB NPAaBOOXPAHUTE/NbHbIX OPraHOB N M-
MWUIPALMNOHHbBIX CNYKO.

BblweyKa3aHHbI OOKYMEHT MONIOKWUA Hayano
pa3paboTkn EBponelickoli nporpammbl no obyuve-
HWIO NpPaBaM 4YesioBeKa A5 HOPUCTOB (Mporpamma
«HELP»), KoTOopas HanpaBneHa Ha BblCOKOKaye-
CTBEHHOe obyyeHue npaBam 4YenoBeKa U OTBeYa-
loLLanA cneumanbHbiM NOTPEOHOCTAM KaXKaoW KaTe-
ropun npeactaBuTenen opmamyeckon npodeccmm
(cypbu, NPOKYypPOPbLI UAN MPAKTUKYIOLLME HOPUCTDI).
Mporpamma ctana nnatopmon ana pa3BUTMA No-
TEHUMana MpaB YeNoBeKa 4Yepes MeponpuaTHs,
nposoaumble Cosetom EBponbl.

C momeHTa nNpuHATMA PekomeHgauun npowu-
30W/IM HEKOTOpble M3MeHeHMuA. Tak, Hanpumep,
BCce rocygapctsa—yneHbl Coseta EBponbl umetot
B HacToAwee Bpema MOCTOAHHO AeNCTByowWwme
KypCbl MNOArOTOBKM ANA CyAed W MNPOKYPOPOB.
Takxke 6blan paspaboTaHbl HOBble MeToAbl ANA
0byyeHnA B3pOC/bIX NUL, B YAaCTHOCTU, OCHOBAH-
Hble Ha NPUHUMNE 3a04HOM popmbl 0byyeHms. Ho
OCTaNNCb U HEKOTOpPble NPobaembl, KOTOpbIe, B TOM
yncne, KacatoTca OTCyTCTBMA 06A3aTeNbHOro Kypca
NOBbIWEHMA KBaIMPUKALUMM ANA a[4BOKATOB U He-
AOCTAaTOYHO «CKBO3HOM» MOAX0A K 06y4YeHUo topu-
CTOB NpaBaMm YesioBeKa.

B cBA3M C JaHHBIMW U3MEHEHMAMM U MEPEXOAOM
K HOBbIM MeToAaM 0by4eHMA, TAaKUM KaK ANCTaHLM-
OHHOe obpa3zoBaHune, Komuter MUHUCTPOB NPUHAN
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peweHne BHOBb 06paTUTbCA K AaHHOW PekomeH-
paumn B 2015 roay ambo nocpeacTBom BHeCEHUA
M3MeHeHu, nMbo nocpeacTBOM pPa3paboTKM MeTo-
OVNYECKNX peKoMeHZauui Nno obyyYeHno topUCToB
npaBam 4YesoBekKa.

HoBbli1 aoKymMeHT 6yaeT coaepaTb CMOCO6bI
obyyeHnsa cyaen, OPUCTOB U MPOKYPOPOB, KOTO-
pble 6bl 06ecneynBanu ncnosHeHne NyHKTa 9(c)(vi)
BpaiToHCKoM aeknapaumm?®. Bnocneacrtsmm mosket
6bITb CO34aH MEXaHM3M A1 CAMOKOHTPONA 3a CO-
6nt0aeHMeM HauMoHaNbHbIMM 0b6pa3oBaTeNbHbIMU
YUYPEKOAEHNAMM U AABOKATCKMM COODOLLECTBOM MX
06A3aTenpCcTB N0 0b6ecneyeHUto xopoLero Kave-
cTBa B 06y4yeHUM NpaBam YenoBekKa.

BTopbiM BaXKHbIM AOKYMEHTOM CTana XapTua
CoseTa EBponbl 0 BOCNUTAHUN AEMOKPATUYECKOM
rpa*kAaHCTBEHHOCTU U obpasosBaHuM B obnactu
npaB 4YesoBeKa, YTBEPXKAEHHAA B pamKax Peko-
meHgaumm Komuteta MuHuctpos Coseta Esponel
CM/Rec (2010) 7 (nanee — Xaptua), KoTopas bbina
pa3paboTaHa nMocne MHOrONETHUX KOHCYAbTALUMWN.
XapTva coaeprKUT COOTBETCTBYlOWME onpegene-
HWA, YKa3blBaeT Ha 3a4ayn U NPUHLMNbI, ONUCbI-
BAaeT COOTBETCTBYOLIME MepPbl (HaYMHaAA ¢ paspa-
60TKN, NoAAEPKKM Yy4eOHOM Nporpammbl, aHanM3a
n obyyeHunsa npenogasatenen AEMOKPaTUHECKOMY
ynpasieHnto 06pa3oBaTeibHbIMU yUpeXAEHUAMM,
M 3aKaH4YMBaA UCCef0BaHNEM U OLEHKOM). XapTua
HanpaB/ieHa Ha NOAAEPKKY KYNbTYpbl 4EMOKPATUM
M NpaB YenoBeKa yepes obyyeHne, KOTOPAA BK/IO-
YyaeT (HO He orpaHW4yMBaeTcs) nepegavy 3HaHMUMI
(Hanpumep, 0 MexaHM3Max M CTaHAapPTax Npas Ye-
NnoBeKa). TaK, o0bcyAaeHWe B Knacce TEMbl O TOM,
Kak obpalwatbca ¢ AeTbmMu M3 Hebnaronony4yHbix
cemel, MOXeT OKa3aTb Hosiee BaxKHOE BAUAHUE HA
ybe-nMbo NOHMMaAHWE NpaB 4YenoBeKa, yem o¢op-
Ma/sibHaA NeKUna No JaHHOM TeMaTuKe.

B 2012 rogy CoseT EBpoOMbI, Ha OCHOBaHUM Npea-
CTaBN€HHbIX MPABUTENbCTBAMM AAHHbIX ONPOCHMKA,
NPOaHaNM3NpPOBaJ CUTYaLMIO C BbIMONHEHMEM Xap-
TUM B rocygapcreax-yneHax. bbinv caenaHbl cne-
Aylowme BblBOAbI: B CTPaHAX 3HAKOT XapTuio M no-
HUMAIOT ee LeNib U BaXKHOCTb; B Pa3HblX CTPaHax

2 BpalTOHCKas AeKknapauma, NpuHaTan Ha KoHdepeH-
LMK BbICOKOTO YpOBHA rocyaapcte—yneHos CoBeTa
Esponbl 19-20 anpens 2012 roga, (BpaiitoH, Coeaun-
HeHHoe KoposieBcTBo).
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NO-pa3HOMY NOAAEPKMBAIOT M NPOABUTALOT HEKOM-
MepyecKne opraHM3aumnm, MONOAEKHbIe OpraHu3a-
UMM M OPYTrUX 3aUHTEPECOBAHHbIX /INL,; OKa3blBa-
eTca Hebonblwan NnogaeprKka, NPUHMMAKOTCA Mepbl
NO OUEHKe, aHaNM3y U MOHUTOPUHIY TpaXKAaH-
CTBEHHOCTM 1 0by4yeHMA npasam Yenoseka. Cneny-
IOLLMI 3TAN OLLEHKM NPOLLeCcCca BbINOAHEHUA XapTum
3annaHmposaH Ha 2017 roa. CoseT EBponbl TaKkKe
noaAepKMBaeT BbINOAHEHWE XapTuM Npu coTpya-
HuyectBe ¢ Esponerickum Coro3om nocpeacTsom
peannsauum NUAOTHOTO NPOEKTa, B KOTOPOM MOTyT
y4acTBOBATb OT ABYX A0 MATU rOCYAaPCTB—Y4aCTHU-
KoB EBpONeicKoi KynbTypHOM KoHBeHUmMK®, B 2013
rogy B TaKOM npoekTe npuHanu yyvactue 11 rocy-
Aapcts (BKAoYaa Poccuto). MpoeKT HanpasieH Ha
noAroToBKY nNpenogaBaTesnen, pa3paboTKy y4eb-
HOM NPOrpaMmbl U PaA3BUTUE HABbLIKOB MNOAAEPKKM
COLMANbHOrO eAMHCTBA, OUEHKY pa3Hoobpasua m
yperynmpoBaHue npoTUBOPEUYNIA N KOHPIMKTOB.
CeTb KOOPAMHATOPOB MpoOrpammbl No obyyeHuto
AEMOKPaTUYECKOM TPaXKAAaHCTBEHHOCTM M npa-
BaM YenioBeKa, KoTopble 0GMLUMANBHO HA3HAYEHbI
rocygapcTteamm ana Bsammogenctema ¢ Cosetom
EBponbl, TaK)Ke ABNAETCA BaXKHbIM CPeACTBOM NOA-
AEPKKN BbINONHEHUA XapTUM HA HAUMOHA/NbHOM
YPOBHE, B YAaCTHOCTU, Yepe3 pedOopMy LUKOIbHOM
nporpammol 0by4eHus.

B HacToAwee Bpema 04eBUAHO, YTO CyLLecTByeT
nponactb MeXAy HayvanbHbiIM obpasoBaHnem u
npodeccnmoHanbHbiM 0byyeHnem, nockonbKy Co-
BeT EBponbl He YacTo npmBnekatoT K HabaoaeHUo
33 Tem, Kakmm obpasom npaBa yenoseka npeno-
AaloTCA B cpegHen wKone u yHusepcuteTtax. K
CYACTbO, CUTYaLMA HAvaNa MEHATbCA C MOMEHTA
peanusauumn [lenaptameHtom obpasoBaHua [Au-
peKkTopaTta AeMOKPATUYECKOro rpa*KAaHCTBa U
yyactua CoseTa EBponbl nocnegHero npoekTa,
HanpaB/NeHHOr0 Ha O3HAKOMJIEHWE eBPOMNEeNCcKUX
LWWKONbHUKOB C OCHOBHbIMW MPUHLMNAMWN NpPaB Ye-
NOBeKa 1 cnocobamm nx NpUMMeHeHMA Ha NPaKTUKe.

TpeboBaHMA K yHMBeEpcUTETAM TaK¥Ke MOoCTo-
AHHO PACTYT, MOCKOJIbKY O4EBMAHO, YTO AAXKEe XOPO-
el nepBoHaYanbHOM NpodeccnoHanbHOM noaro-
TOBKM 4acTo BblBaeT HEZOCTAaTOUYHO, YTOObI FOPUCTDI

3 EBponeiickasa KynbTypHaa KoHBeHuus CoseTta EBpo-
nbl 6blNa OTKPbITa 414 nognucaHuns 19 aekabps 1954
roga.
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WAU COTPYAHWUKU MNPaABOOXPAHUTENIbHbIX OPraHoB
334yMbIBa/INCb O NpaBax YenoBeKa, eCcau OHU He
NpOLAX COOTBETCTBYIOLLYIO NOAFOTOBKY B YHUBEpP-
cuTeTe.

EcTecTBEHHO, 4YTO BK/AOYeHWEe u3yvyeHUA KoH-
BEHLMWN B NONHOM 0H6beme B yuebHble nporpammel
topuanYecknx GakynbTeTOB OXKMUAAETCA HE TO/IbKO
B KauecTBe OTAEe/IbHOro npeameTta, HO U KakK afe-
MEHTa KarKaoM NpaBoBON AUCLMNAMHDI, TAKOWN KaK
YrONOBHOE MAU FpaxKAaHCKoe MpaBo, 4Tobbl CTy-
OEeHTbl, HE3aBUCUMO OT UX Cneumanmsaunm, 3Haau
nocne OKOHYaHuA By3a O NnpumeHeHun KoHBeHL MK
B CBOEMN chepe.

Cneunanusauma no npaBam YenoBeKa B nocne-
BY30BCKOM 06pa3oBaHUM A0 CUMX NOp ABAAETCA
[OCTaTOYHO peaKUm ABNeHMEeM, a MHULUMATUBY MO
CO34aHUIO TaKOM MarucTpaTypbl B EkaTepuHbypre
MOXHO TO/MIbKO NPUBETCTBOBATb. YUMUTbIBaA Mmac-
wTab Poccuiickont Pegepaumm M pas3BuTUE HOBbIX
MeToa0B 0byyeHuA, AUCTaHUMOHHOe obyyeHue B
pamKax MarmcTepcKkom NporpaMmmbl ABAAETCA NpU-
em/ieMbIM cnocobom.

Obcyxkpaetca ycuneHue coTtpygHudectsa Co-
BeTa EBponbl ¢ HeKkoTOpbIMM eBpoONencKumu
YHUBEpPCUMTETaMM, TaKMMK KaK EBponeincknin me-
KYHUBEPCUTETCKUIA LEHTP U BeHeuMaHCKMN MmexK-
OYHAPOAHbIN YHUBEPCUTET, ABNAETCA NPeameTom
06CYyKAEHMA, HO CYLLECTBYIOT U yXKe YCToABLUMECA
B3aMMOOTHOLWEHNA. B KayecTBe npumepa MOXKHO
npuBecTn nposeaeHune y4yebHbIx cygebHbix npo-
ueccos B CTpacbypre, KOTOPbIN OpraHM3yeT, B YacT-
HOCTW, MeXAyHapOAHbIN MHCTUTYT NPaB YeNoBEeKa
um. PeHe KacceHa. FOpuaunyeckmin dakynbreT YHU-
BepcuTeTa [nasro cotpyaHudan ¢ Cosetom Esponel
B TeyeHue 20 net. Jlyuwime cTyaeHTbl Kypca no npa-
BaM Ye/I0BEKA eXKerogHo y4acTBOBa/M B y4ebHbIX
cypebHbix npoueccax B Ctpacbypre. K coxkaneHuto,
n3-3a GMHAHCOBbLIX TPYAHOCTEN MPULINOCL NPUO-
CTaHOBUTb HEKOTOPbIE OCHOBHble Nporpammeol. Ewe
O4HUM MPUMEPOM MOXKEeT ABAATLCA MNporpamma
npaBa W NPaKTUKKU NpaB YenoBeKa, KOTopaa pea-
n30BbIBaNacb BUPMUHIEMCKMM YHUBEPCUTETOM B
TeyeHue 20 net. B pesynbtate 661710 NOAFOTOBAEHO
6onee 300 cneumanunctos ns LleHTpanbHomn n Boc-
TOYHOW EBpOMbI, KOTOpPble MO3)Ke BHECAU 3HaYu-
TeNbHbIN BKNA4 B npouecc cobntogeHna npas ye-
noeka no Bcen EBpone paboTtato B MUHUCTEPCTBAX
tOCTUUMK, B KayecTBe cyaen Esponerickoro Cyaa no
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npaBam 4YenoBeKa, NpeacTaBUTENEN NPaBUTENbCTB
B EBponelickom cyae no npaBam YesioBeKa Uan Be-
OYLMX OPUCTOB.

B 3TOM KOHTEKCTE MHTEPECHO MOCMOTPETL Ha pe-
3yNbTaTbl OLLEHKM YPOBHA 0by4yeHUA npaBam Yeno-
BEKa Ha topuanyeckunx dakynbtetax B EBpone, npo-
BOAMBLUENCA COTPYAHUKamM UHCcTUTyTa « OTKpbITOE
O6wectso» (Codus), npu puHaAHCOBOM NoAAEPIKKE
MpasutennctBa HopeerMn B pamKax nNporpammbl
npaB YeNoBeKa N AEMOKPATUYECKOTO Pa3BUTHA.

Heobxoanmo 3aTpoHyTb TeMy npodeccnoHanb-
HO NOArOTOBKWU KOPUCTOB, HEMOCPEACTBEHHO CBA-
3aHHyl0 ¢ bpaliToHcKoln geknapauymein 2012 roaa,
B KoTopon Bbicokune [Jorosapueatowmeca CTOPOHbI
YeTKO BbIPa3u/IM CBOK TFOTOBHOCTb «0becneyunTb
Hagnexalwern nHbopmaumen, NOAroTOBKOM U Mno-
BblLUEHMEM KBaNMDUKALMUM CYAEN, FOPUCTOB U NPO-
KypopoB» (nyHKT 9(c)(vi)).

PaspaboTtka nporpammbl «HELP», asnaswasca
LLarom K ncnonHeHuo PekomeHgaumm CM (2004) 4,
CTaNla ocHoBoW ana nposeaeHua Cosetom Esponbl
MEPONPUATUIA NO Pa3BUTUIO NOTEHLUMANA NpaB ye-
noseKka. HeobxoammocTb B 3ToM Oblaa CBA3aHa C
MHOFOYMCNEHHBIMKU NPobaEMaMM, C KOTOPbIMKU FO-
cypapctBa-yneHbl CoseTa EBponbl cTaskmBaroTcA
Ha CerogHALWHUMA AeHb, BKAOYAA 3KOHOMMUYECKUN
Kpusuc. MNpeactaBnsaeTcs, YTo rocygapcTea MHoOraa
MCNONb3YIOT Takne npobsembl Kak onpasaaHue
OnA npeHebpexeHns ceoMmKn 06s3aTenbCcTBamMm
B 06sacTn npaB 4yenoBeka. EcTectBEHHO, YTO 3TO
HenpuMemnemo, n ogHUm M3 cnocobos NpenoTBpa-
leHMa noaobHon TeHAeHUMM sBndeTca obecne-
yeHue Toro, 4Ytobbl CyabW, NMPOKYPOPbI U HPUCTbI
Moran GopmynmMpoBaTb M HaalexKalmm obpasom
NPUMEHATb CTAaHAAPTbl NPaB Ye/IOBEKA B C/IOMKHbIX
cutyaumax. Mporpamma «HELP» HanpaBneHa Ha
noaaepXKy BCEX NpeacTaBUTENEN HOPUANYECKON
npodeccmn Npun BbINOAHEHNWN S3TOM KU3HEHHO BaXK-
HOM QYHKUMN.

Hdanee Heobxoammo obecneuymtb, 4YTOObI Orpa-
HMUYEHHble GPMHAHCOBbIE PECYPChl MCNONB30BANUCH
KaK MOXHO 3pdeKTMBHEE. DTO BO3MOMXKHO TO/IbKO
npuM NoA/IMHHOM B3aMmogencTemn. [porpamma
«HELP» agnaetca nnatdopmoii, B pamKax KOTOpOi
KNOYEBbIM CI0BOM A5 COTPYAHUYECTBA ABAAETCA
«B3anmogencrtemne». ObyyeHne KoHBeHUMM O 3a-
LWMTEe NpaB YeNOBEKA [A0/KHO paccmaTpuBaTbCA
Kak obecneyeHne HenocpeacTBEHHOrO BKAada B
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npoLecc COBEpPLUEHCTBOBAHNA HABbIKOB M 3HAHWUM
cpeau HpuUCToB, TaK U AOATOCPOYHAA UHBECTULMNA
ana Toro, 4tobbl, B COOTBETCTBMM C MPUHLUNOM
cybCcManapHOCTU, YMeHbWKUTb 0bbem gen, KoTo-
pble B HACTOALLEe BPeMA HAXOAATCA HA paccMmoTpe-
Hun EBponeiickoro Cyaa.

Yike 6onee 10 net CoseT EBponbl ocyL,ecTBAsSET
obyyeHne KoHBeHUUM B psAae rocyaapCTB—41EeHOB.
Mpn stom B HekoTopbix rocyaapcteax CoseT Es.-
ponbl 6bln eaMHCTBEHHON CTPYKTYPON, NPOBOAMB-
e Takoe obyueHue. K cyacTblo, AaHHaA CMTyaumna
0CTanacb B MPOLUIOM, U KaXK[0e rocysapcTBo—yaeH
MMeeT MOCTOAHHO AeKcTaytolwee obpasoBaTesnb-
Hoe y4yperaeHwe, OTBETCTBEHHOe 3a obyuyeHue
CBOUX CyAen M NPOKypopoB. HekoTopble U3 3TUX
HaUMOHaNbHbIX 0OPA30BaATENbHLIX YUYPEKAEHWUN
6b1an co3paHbl Nnpu noanep»kke Coseta Esponbl.
Bce oHuM, BMecTe ¢ eBpONemncKMMM accoumaumamm
IOPUCTOB U afBOKATypaMu, ABNAOTCA YaCTblO CETU
nporpammbl «HELP», koTopas npeactasnaeT coboi
nnatbopmy ans obmeHa onbiTom B o6aactn oby-
YeHWA NpaBam YeNioBeKa UAM KOHKPETHOM nmnne-
MEHTaLMM CTaHAAPTOB NO NPaBaM YeNoBekKa.

HecomHeHHO, cyabu, HOPUCTbI U NPOKYPOpPbI B
Espone ccbinatotcA Ha KOHBEHUMIO B CBOMX MOCTA-
HOB/IEHMAX, 3aKA4YeHMAX M peweHunax. OgHako
TaKXXe O4YeBUAHO, YTO O4YeHb YacTo KoHBeHuMA U
npeueaeHTHaa npaktuka Crpacbyprckoro cyaa
He MPUHUMAETCA BO BHMMaHWE B TeX CUTyaumsx,
KOr4a OHW ABHO NpMMeHMMbl. Hanpumep, 3To Ka-
caeTcA OoTcyTCTBMA 3O EKTUBHOrO pacciefoBaHUA
CNly4aeB XKeCTOKOro obpalleHma n oTCyTCTBUA TLULa-
TE/IbHOTO PACCMOTPEHMA MOCTAHOBAEHWUI MPOKYPO-
POB O 3aKNKOYEHUU NOA, CTPAXKY A0 CyAa, a TaKkKe
Oen, CBA3AHHbIX C YPE3IMEPHOM ANNTENbHOCTbIO A40-
cynebHoro coaeprkaHUA NoA CTPaKen.

KoHeYHOo, ANA MHOIMMX HaUMOHANbHbIX CyAen u
NPOKYPOPOB MNPMMEHEHME npeueaeHTHON npakK-
™MK EBponerickoro Cyga npeacTaBnAeTca C/OXK-
HbIM 3aaHMeM, NOTOMY YTO MPUHUMMNbI TOIKOBA-
HUWA Yy bl HEKOTOPbIM HALMOHANbHbIM NPABOBbLIM
Tpaguumam. [laHHoe NpeAcTaBAeHNE MOXKET TaKKe
NpPenATCTBOBAaTb MPUMEHEHUIO OCHOBAHHbLIX Ha
KOHBEHUMN aprymeHTOB HOPUCTAaMW B CBOUX MO-
ACHeHMAX. VIMeHHO B CBA3W C 3TOM MNpobremol
npodeccnoHanbHoe 0byyeHne KOHBEHLMOHHbIM
CTaHZapTam, NepeBog, U pacnpocTpaHeHue npeLe-
OEHTHOM npakTuKkm Ctpacbyprckoro cyaa aBnatoTca
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Ba*KHbIMM. be3 atoro byaeT oyeHb cnoXKHO obecne-
4ynTb, 4YTO6bI KOHBEHUMA M npeueneHTHaa npak-
TMKa Y4YUTbIBANACb HAUMOHANbHBIMU CygamMun Npu
PacCMOTPEHUN AeN U BblHECEHUU pelueHui. Mpo-
rpamma «HELP» no3sonseTt pewnTtb 3Ty npobnemy.
C eé nomoLLbio OPUCTbI—NpOodeccuoHanbl CMoryT
MATN HOrA B HOTY C U3MEHEHUAMMU CTPEMUTENBHO
M WHTEHCMBHO pPa3BUBAIOLENCA NpeueaeHTHOM
npakTMkn Ctpacbyprckoro cyga nocpeactsom Mc-
NO/Ib30BAHUA AOCTYMNHbIX 0OHOBNEHUNA.

Uenb nporpammbl «HELP» 3aknto4aeTtca B TOM,
4yTo6bl ObecneunTb BKAKOYEHWE NpPaB YesoBeKa
Kak 06A3aTeNIbHOro aNemMeHTa B NepBOHAYa/IbHYHO
NoAroTOBKY WM NOBblWeHWe KBannduKaummn opu-
CTOB, He3aBMcMMo OT Toro, byaet nm 3Tto B BUAE
OTAE/NbHOro Kypca WUan TemaTuka byaet BKAOYEHA
B 06WMNIA Kypc 0byyeHua. na storo 6bin pa3pabo-
TaH 601bLWOM KOMMNAEKT 00yYaloLWMX MaTEPMANOB,
AOCTYMHbIX BCEM HOPUCTAaM, KoTopble He o06A3a-
TE/IbHO CneuuanusnpyowmMmca B BOMPOCax npas
4yenoBeKa, HO KOTOPbIM HEOBXOAMMO CCblNaTbCA Ha
KoHBeHUUIO 1 Apyrne MexayHapoaHble UCTOYHUKM
B CBOEW exkeAHeBHON paboTe.

MNMepBoHayanbHoO nporpamma «HELP» 6bina pas-
paboTaHa UCKNOYMTENBHO ANA BOMPOCOB, CBA3AH-
HbIXx ¢ KoHBeHumMel. OQHAKO CO BpeMeHeM CTano
O4YeBUAHbIM, YTO NPOrpaMma NPUHLMNNANBHO CBA-
3aHa c bonee y3KMMM TeMaMu, KOTOpble PacKpbl-
BalOTCA B NpaKTuKe EBponerickoro Cyaa u Kotopble
BxogAT B cohepy peatenbHoctn Coseta EBponbl.
Peub naeT o TakMx Temax Kak npasa pebeHKa B cy-
AebHOM npouecce, coumanbHble NpaBa, cemenHoe
nNpaBo, Mepbl, aNbTEPHATUBHbIE COAEPKAHUIO NOA
CTpaxen, aAHTUOUCKPUMMHAUMA M ceoboaa Bbl-
paxkeHna mHeHuAa B NHTepHeTe. Kypcbl B pamkax
OaHHbIX obnacteit 6olan nnn GyayT pa3paboTaHbl
M NPOBOJATCA COBMECTHO C COOTBETCTBYHOLMMMU
HaUMOHaNbHbIMM 06pa3oBaTeNbHbIMU  yupexae-
HuAmK. Mo mx utoram GyayT BblAABATLCA CEPTU-
¢durKaTbl, NOArOTOBNEHHbIE COBMECTHO ¢ CoBeTom
Esponbl. EcTecTBEHHO, 3TO MOXET CTUMYAMPOBATL
NHTEpeC HOPUCTOB-NPAKTUKOB K EBPOMENCKUM CTaH-
AapTam npaB YenoBeka.

Mporpamma «HELP» ncnonb3yet HoBble pOpMbl
0byyeHusA, BKAOYaA HOBble METOAUKM, B HAaCTHOCTY,
NPUHLMN OTKPbITOro 06pas3oBaHUA, NpenocTaBaA-
IOLLMI FOPMCTAaM BO3MOXKHOCTb MOHATb, YTO M KOT4a
OHW XOTAT M3Y4YMTb, YYBCTBO OTBETCTBEHHOCTM 3a
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nonyyeHme obpasoBaHMA M JOCTYN K MaTepuanam
ONA camoobyyeHmA. 3ambicen 3aKN04aeTcA B TOM,
4yTO6bI Pa3BUTbL Y 0OYyYaOLWMXCA CUNBbHOE YYBCTBO
conpuyacTHoCcTM npoueccy obyyeHua. 1o aena-
eTCA C MOMOLLbIO TbIOTOPOB, KOTOpble HabatoaatoT
33 yYaCTHMKaMM KYpCOB M NOMOFatOT MM. ITO OAHA
M3 NPUYUH ANA UCMONb30BAHNA HOBbIX TEXHONOTUN,
TAKMX KaK CMeWaHHoe U AUCTaHUMOHHOe obyye-
HUe, MynbTUMeAWNHble TexHonornu. Mporpamma
«HELP» noayKHa BOCNPUMHUMATLCA TEMU, KOMY OHa
npeaHa3HayeHa, Kak nporpamma, KOTopasa npeao-
ctasnaet um ceoboay Bbibopa U pyKOBOACTBO, KO-
TOpoe NO3BOJIUT YNYYLWMKTb KayecTBO 0byyeHus, a
npo¢peccMoHaNbHOe COBEPLUEHCTBOBAHME Cyaen,
aBOKATOB M NPOKYpopoB ByaeT 3aBUCETb OT HUX
Cammx.

Ba*KHbIM Wwarom ctano npuHatue lapnameHT-
ckoit Accambneeit Coseta EBponbl (ganee — Ac-
cambnen) PekomeHaaummn 2039 (2014) o Heobxo-
OVMMOCTU YBENIMYEHUA YCUANIK NO NPenoaaBaHuUio
KoHBeHUMKN M NpaKTUKK EBponenckoro Cyaa topu-
CcTam. PekomeHgauua npu3sblBaeT K YCUAEHUIO
noanepXKkn nporpammoel «HELP» B ee pabote no
NPOABUMKEHWNIO UCKNIOUYUTENBHOM BAXKHOCTU XOPO-
Wen noaroToBKM HOPUCTOB M npeaaaraet, 4tobbl
KomuteT MunHuctpos Coseta EBponbl rapaHTUpo-
Ban, YTOObI 6IOAMKET, BblAENEHHbIN ANA NPOrPaMMbl
«HELP», cooTBeTCTBOBaN BO3/IOKEHHbIM Ha Hee
33434am, @ MMEHHO 3aJa4ye CoTpyaHMYecTsa B 06-
NIacTV NOArOTOBKMU IOPUAMNYECKMX KaapoB B t0bom
rocynapcree—uneHe Coseta EBponbl, KOTOpoe 3a-
npawwnBaeT TaKylo NOMOLLb. B aencTBUTENBHOCTH,
9TO O3HayaerT, YTo nporpamma «HELP» ctana Bak-
HbIM MHCTPYMEHTOM MOAIOTOBKU HOPUANYECKUX Ka-
ApoB B 06/1acTM NpaB YesloBEeKa Ha eBPOnencKom
YPOBHE, a TaKXe pecypCHbIM LEHTPOM ANA OcCy-
wecrsneHns ycunnin Coseta Esponbl no passututo
NoTeHLMana y4acTHMUKOB 3aLLMTbl MPaB Yen0BeKa.

B kKoHeyHom uTtore, CoseTy EBponbl He byaeT
HEeobXxoAMMOCTN «MPUHOCUTL NPaBa Ye/NOBEKA AO-
MOM», MOCKOJIbKY XOpolUuee KayecTBO NOAroTOBKMU
OOMKHO OyaeT NpUBECTU K MPUHATUIO peLleHUi
HaLMOHaNbHbIX CYAOB, OTParkalowWwmx npeueneHT-
Hyto npakTuky EBponeickoro Cyaa, n, bnharogapa
HacneacTBy, OCTaBNeHHOMY nporpammon «HELP»,
Y rocyAapCTB—UaeHOB MOABATCA BO3MOMXKHOCTU ANA
obecneyeHnA KayectBeHHOro obydeHua. OgHako
Mbl CIMLIKOM YacTo Habnogaem ycTomymBble TeH-
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AEHUMM K BbIHECEHUIO peLleHUi, He COOTBeCTBY-
IoWwMxX NpakTuKe EBponeinckoro Cyaa. B atom ABHO
NPOSABAAETCA Pa3pbiB MEXAY «XOPOoLMm» 0byye-
HUEM U «NNOXMMU» peLleHnaMU. ToMy ecTb MHOTO
pa3HbIX NPUYNH, TAKUX KaK HENPaBOMepPHOe AaBne-
HWe CO CTOPOHbI OPraHOB BACTW, BAUAHME obLie-
CTBEHHOrO MHEHMA, YCTOABLIAACA B cyaebHOMN cu-
cTeme Tpagvuma oTAaBaTb NpeanoyTeHue 3almTe
NMHTEpPEeCcoB rocyaapcTBa, a He NpaB YeNoBeKa, npe-
aybexaeHne B OTHOWEHUM YNEHOB ONpeaeneHHbIX
COLMANbHbIX Fpynn, BAMAHUE OPYTUX CYyAEeWN, A3bIKO-
Bble 6apbepbl M OTCYTCTBUE CBEXKEN MHPOPMAL MK B
YC/NIOBUAX NOCTOAHHO pa3BUBatOLWENCA npeLeneHT-
HOM MpPaKTUKKM. Yem paHblue Ha npakTuke byget
BHeApeHO 3dpdeKTMBHOE 0OyYeHMe NpaBam Yeno-
BEKa, TemM paHblue byayT npeononeHbl YKasaHHble
TPYAHOCTH.
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COBET EBPOIbI

Komutetr MuHucrpos

PekomeHpauua CM/Rec (2004) 4 Komuteta MuUHUCTPOB
rocygapcrsam-yieHam o EBponeiicKoi KOHBEHLUM NO NpaBam YenoBeKa
B pPaMKax YHUBEPCUTETCKOro o6pasoBaHma n NpodeccMoHaNbHOM NOATOTOBKMU

(YTBep:kaeHa Komutetom MuHuctpos 12 mas 2004 roga Ha ero 114-m 3acegaHunm)

Mcxopa us Toro, yto uenbto Coseta EBponbl fB-
NAeTcs [ocTUXeHue 6onblero eguHCTBa cpegu
€ro rocyaapcTB-4/IeHOB M YTO OAHMM M3 CaMbIX
Ba*KHbIX CNOCO60B, C MOMOLLbIO KOTOPOro HY¥KHO
[06MBaTbLCA 3TON LeNn, ABAAeTCA NnoaaepiKaHue u
AanbHekllee oCyLLecTB/IeHMe NpaB YeoBeKa U oc-
HOBHbIX cBOb6OA;

MoaTtsep:kpan cBoe ybexaeHne B TOM, YTO KoH-
BEHUMSA O 3alLMTE NPaB Ye/I0BEeKa U OCHOBHbIX CBO-
60a (manee — KoHBeHLMA) AONXKHA OCTaBaTbCs
rNaBHbIM OPUEHTMPOM B 06/1acCTM 3aWwmTbl Npas
yenoseka B EBpone, U HanoMnHaa o cBoem 061-
3aTeNIbCTBE MPUHMMATb MEpPbI C LeNblo rapaHTUpo-
BaTb 3PEKTUBHOCTb HA A/IUTENbHYIO MEPCNEKTUBY
CUCTEMbI KOHTPO/IA, YCTaHOBNEHHOW KOHBEHUMEN;

HanomuHasa o cybcuanapHom xapaKtepe mexa-
HWU3Ma KOHTPOAS, yYpexaeHHoOM KoHBeHLMel, Ko-
TOpbIA MNoApasymeBaeT, B COOTBETCTBUM C ee CTa-
Tbei 1, yTo npaBa M cBO6OAbI rapaHTUPOBaAHHbIE
KoHBeHUMeN, L0MKHbI 3aLLMLWATLCSA B NEPBYIO 0Ye-
peab Ha BHYTPUrOCYAapCTBEHHOM YPOBHE U OCy-
LEeCTBNATLCA rOCYAaPCTBEHHbIMM BNACTAMU;

MpuBeTcTBYA B 3TOW CBA3M TO, YTOo KOHBEHUMSA
CTasna Tenepb HEOTbEM/IEMOW YaCTbO BHYTPEHHETO
NpPaBOBOro NopsZKa BCeX rocyaapcTB—41eHOB;

MoayepknBas MNPEBEHTUMBHYKO pPOJb, KOTOPYHO
obpasoBaHMe UrpaeT B OTHOLEHWUN MPUHLMUNOB,
BAOXHOBAAOWMX KOHBEHUMIO, HOPM, KOTOPblE OHA
COAEPMKNUT, N CyAebHOM NPaKTUKK, BbITEKAIOLLEN U3
Hee;

HanomwuHas, 4To ecnm mepbl, CNOCobCTBYOLWMNE
LUMPOKOMY OMyb6/IMKOBAHUIO U PAcnpPOCTPaAHEHUIO
Tekcta KoHBeHUMM M cyaebHol npaktuku EBpo-
nemnckoro cyaa no npasam yenoseka (aanee — Cya)
ABNAIOTCA Ba*KHbIMW B NnaHe obecrneyeHus Bbl-
NoNHeHnss KOHBEHLUMWM Ha BHYTPUTOCYAAPCTBEH-
HOM YPOBHE, KaK 3TO yKasaHo B PekomeHaauuu
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Rec (2002) 13, ana OOCTUXKEHUS 3TOWN LeIN UMeeT
pellatoliee 3Ha4YeHne, YTobbl Takne Mepbl 40MNO0N-
HAMNUCb APYrMMKN Mepamu B o6i1acTn obpasoBaHms
W NOATOTOBKMU;

MoayepKmnBas 0cobyto Ba*KHOCTb COOTBETCTBYO-
LLMX NPOTrPamMm YHUBEPCUTETCKOro 06pa3oBaHmA U
Npo¢deccMoHaNbHOM NOATOTOBKM ANA TOro , Y4Tobbl
KoHBeHUMA 3dPEeKTUBHO NpMMEHANachb B Ayxe Cy-
AebHol npakTnkm Cyaa rocyaapcTBeHHbIMKU Opra-
HamM, B TOM YMC/ie BO BCEX OTPAC/AX, OTBEYAOLMX
33 NPaABOOXPAHUTENbHYIO AEATENbHOCTb M OTNpPaB-
NleHue npaBocyaus;

HanomuHasa o pesontoumnax n pekoMeHaaumsax,
KOTOpPbIE OH YXKe NPUHAN MO Pa3INYHbIM acrneKTam
Bonpoca o 06pa3oBaHMM B 06/1aCTM NpaB YeNoBeKa,
B yacTHocTu Pesontounm (78) 41 o npenogaBaHum
npas Yyenoseka; Pesontounn (78) 40, copeprkallen
pernameHT OTHOCUTeNbHO cTuneHauit CoseTa EB-
ponbl AndA y4ebbl U uccneaoBaHMin B 06nacTty npas
yenoseKka; Pekomengaumm Ne R (79) 16 oTHocu-
TEIbHO MNPOABUMMKEHWUA UCCNea0BaHMA B 06nacTu
npaB YenoBeKa B rocygapcreax-yneHax Coseta EB-
ponbl; PekomeHaaunm Ne R (85) 7 o npenogasaHum
M U3YYEHUM MpPaB YeNOBEeKa B LUKOMAX, @ TaKkKe O
NPUNOXKEHUN K HEW, COAEpKaALLEM COBETbI MO npe-
NnoAaBaHUIO U U3yYEHMIO NPaB YeN0BEKA B LLUKOMAX;

HanomuHaa o ponn, KOTOpyt MOryT uUrpaTb B
Aene NpoABUMMKEHMA 3aLMTbl NPAB YeNoBeKa rocy-
OAPCTBEHHbIE MHCTUTYTbl U HENPABUTENbCTBEHHbIE
opraHusauunmn, ocobeHHo B 0by4eHUM nepcoHana,
OTBEYAIOLLLEro 3a NPAaBOOXPAHUTENbHYIO AeATeNb-
HOCTb, M NPUBETCTBYS MHULMATUBLI, NpPeanpuHa-
Tble B 3TOM obnactu;

MpWHMMan BO BHMMaHMe pa3Hoobpasune Tpaau-
UMA M NPaAKTUK, CYLECTBYHOLWMX B roCyAapCcTBax—
yneHax B 061aCTN yHMBEPCUTETCKOro 06pa3oBaHms,
Npo¢peccMoHaNbHOM NOATOTOBKN U PA3bACHUTE N b-
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HOM PaboTbl B OTHOLWEHMM cucTeMbl KOHBEHLMY;

PekomeHayeT, 4Tobbl rocysapcTBa—yneHbl:

|. yRocToBEepuMAnCh, YTO YHMBEPCUTETCKOE 0bpa-
30BaHMe M npodeccMoHanbHaa NoAroToBKa B OT-
HoweHnn KoHBeHuMN 1 cyaebHon npaktukm Cyaa
B AOCTAaTOYHOW Mepe CyLLeCTBYIOT Ha BHYTPUIroCy-
AAPCTBEHHOM YPOBHE W 4YTO Takoe obpa3oBaHue m
NoAroTOBKA BXOAAT, B YaCTHOCTM:

— B KayecTBe COCTaBHOM 4acTu B ob6WMA Ans
BCEX MPaBOBbIX AUCUMNAMH 6a30BblA y4ebHbIN
KypcC U1, B cC/ly4ae HeobxoaMMOCTH, B PaMKK KypcoB
HeobxoaAnMBbIX ANA NONYyYEeHUA AUNIOMOB U cTene-
HeWn B 061aCTM NONNTUYECKMX HAYK, @ TaKKe HAYKK
ynpaBieHnA n, Kpome TOro, B KavecTtse dpaKynbTa-
TUBHbIX KypCOB ANA TeX, KTO xoTen 6bl nonyyunTb
cneuymannsaumio;

— B KaQyecTBe COCTAaBHOWM YaCTU Nporpamm noa-
FOTOBKM K 3K3aMeHam Ha rocyaapCTBEHHOM WU
MEeCTHOM YypPOBHe A/1A NOCTyn/aeHua Ha paboTty no
pa3NYHbIM OpPUANYECKMM npodeccram, a TakKe
nporpamm HavyanbHOM MNOATOTOBKM W HenpepbiB-
Horo obyuyeHua cygen, NPOKYpPOPOB U A BOKATOB;

— B HAYa/ibHYylO MNOArOTOBKY W HenpepbiBHOE
obyyeHune, npepnaraemble pPabOTHUKAM ApPYrux
oTpacnen, oTBevatoWmMm 33 NPaBOOXPAHUTENbHYIO
AeaTeNbHOCTb U/MAN Apyromy nepcoHany, ume-
owemy Aeno € AvMuamu, AveHHbIMKM cBoboabl
(Hanpumep, COTPYAHUKM NOANUMK U CyKO Beso-
NMacHOCTW, NEHUTEHUMAPHbIX YUPEKAEHNN, A TAKKe
60/IbHUYHBIN MEPCOHanN), a TaK¥Ke COTPYAHWKAM
MMMUIPALMOHHBIX CYyXK6 Taknm obpasom, 4TobbI
YUYMTbIBANIUCL UX cneumduyeckme notpebHOCTY;

Il. yennnnun 3 deKTMBHOCTb YHUBEPCUTETCKOTO
obpa3zoBaHmAa U NpodeccMoHanbHOM NOAFOTOBKM B
3TOM 061acTU, B YaCTHOCTU:

— obecneumnsan, 4tobbl obpaszoBaHMe n noaro-
TOBKa OblNM MHTErpMpoBaHbl B PaMKWU CTabunb-
HbIX CTPYKTYpP — rocyAapCTBEHHbIX WA YaCTHbIX —
N OCYLLECTBNANNCL /IMLLAMM, XOPOLIO 3HAKOLWMMMU
NOHATUMHbLIA annapaT KoHBeHUUM KU cyaebryto
npakTuky Cyaa, a TakXke A0CTaTO4YHO Brajetolme
TEXHMKOM NpodeccMoHaNbHOM NOAFOTOBKY;

— noaAaeprKMBas MHULUMATMBbLI, HanpaB/EHHble
Ha NOAroTOBKY B 3TOM 06nacTM cneumannsnpoBaH-
HbIX NPenoAaBaTeNen a TakKe «TpeHepoB» B chepe
npodeccMoHanbHON NOAFOTOBKM;

I1l. cTann NOOW,pPATbL HErOCY4aPCTBEHHbIE UHULM-
aTMBbl, HAaMNpPaB/eHHble Ha NPOABUXKEHNE WHOOP-
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MWPOBAHHOCTM O cucteme KoHBEHUUM U 3HAHWUI O
HeRn, B YaCTHOCTW, TAaKMX KaK CO34aHMe cneunasnb-
HbIX CTPYKTYpP ANA NpenofaBaHmA U ccaefoBaHUM
B 0611aCTN ryMaHUTAapHOroO NPaBa, KOHKYPCOB y4eb-
HbIX CyAebHbIX NPOLECCoB, Pa3bACHUTE/IbHbIE KaM-
naHuu;

MNMopyyaeT reHepanbHomy cekpeTtapto CoseTa
EBponbl nepenatb 9Ty pekomeH4aumo npasuTeb-
CTBaM rocygapcTs — CTOPOH EBponenckon KynbTyp-
HOM KOHBEHULMM, KOTOPble He ABAAKOTCA Y1eHamu
CoseTa EBponbl.

MpunoxeHune K PekomeHaauum Rec (2004) 4
BsepeHue

1. MnHUCTEpCKana KOHpepeHLnsa, npoBeaeHHan
B Pume 3-4 Hosbps 2000 roga, 4tobbl OTMETUTH
50-t0 rogoBwMHy EBpOnencKon KOHBEHUMWM MO
npaBam 4yenoBekKa (ganee — KoHBeHUMA), NnpusBana
rocyaapcrBa—uneHbl CoBeta EBponbl «NPUHATL BCE
noaxoAsime mepbl ¢ Tem, 4Tobbl pa3BUBaTb U NPO-
ABUratb obpasoBaHMe U MHPOPMMPOBAHHOCTb MO
BOMPOCaM NpaB YenoBeKa BO Bcex chepax obulue-
CTBa, 0COBEHHO B OTHOLUEHUWN HOPUANYECKUX NPO-
dbeccnnr»?,

2. Ycnnnsa, Kotopble TpebyeTca npeanpuHATbL B
3TOM C/nyyae CO CTOPOHbl rOCYAAPCTBEHHbIX Bfa-
CTeN, ABAAIOTCA BCEro NuWb CAeAcTBMEM cybcu-
OMApPHOro XapaKTepa KOHTPO/IbHOrO MeXaHM3Ma,
yupexaeHHoro KoHBeHUMEN, KOTopbi noapasy-
MEBaeT, YTO npaBa, rapaHTUPOBaHHble KOHBEH-
LMen, AOMKHbBI ObITb MO/IHOCTBIO 3aLLMULLEHDI B Nep-
BYIO o4yepenb Ha BHYTPUTrOCyAapCTBEHHOM YPOBHE
N OCYLLECTBAATLCA rOCYAAPCTBEHHbIMM BAACTAMMW®.
Komnter MUHUCTPOB yXKe MPUHAN pPe3oaruum u
pekomeHgaumMun, Kacatowmecsa pPasINYHbIX acnek-
TOB 3TOro Bonpoca® n noowpsAoLmMe MHALNATUBDI,

4 EBponeiicKana MUHUCTEPCKan KoHdepeHuns no npa-
BaM 4enoseka. H-Conf(2001)001. Pesontouua I,
nyHKT 40.

5 Cm. cT. 1 KoHBeHUUMN.

¢  WmetoTca B BUAy: Pesontouma (78) 41 o npenoaasa-
HUM NpaB Yenoseka; Pesontoymio (78) 40, copep:ka-
wanA pernameHT CoBeTa EBponbl OTHOCUTENBHO CTU-
neHgui gns yyebbl n uccnesoBaHunii B obnactu npas
yenoseKa; PekomeHgauma N° R (79) 16, Kacatowasca
NPOABUMKEHUA UCCNe0BaHUIA NO NpPaBam YenoBeka
B rocygapcreax-4ieHax Coseta EBponbl ; Pekomen-
paums N° R (85) 7 o npenogaBaHUM U U3YYEHUU
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KoTopble MOryT BbITb NPeAnpPUHATBI, B YaCTHOCTH,
HE3aBUCUMbIMMU FOCYAAPCTBEHHBIMW WUHCTUTYTAMMU
No npaBam 4YenoBeKa W HENpPaBUTE/NIbCTBEHHbIMMU
OpraHn3auMAMM B LeNAX NPOABUMMKEHUA NydLLero
NOHUMAHUA N MIHPOPMMPOBAHHOCTU B OTHOLLEHUM
KoHBeHUMK, a TaKKe cyaebHoM npakTMku EBponeii-
ckoro Cyaa no npaBam yenoBeka (panee — Cya).

3. ObecneyeHmne 3pPeKTUBHOCTU cnCTEMbI KOH-
BEHUMW HA A/UTENbHYI0 MNEepCrneKkTUBY ABAAETCA
O4HUM 13 TeKywmx npnoputetos Coseta EBponbl,
M B 3TOM KOHTEKCTe HeobxoAMMOCTb B /y4llem
npUMeHeHnn KOHBEHUMM Ha BHYTPUIOCYAapCTBEH-
HOM ypOBHe Oblfa COYTEHA KU3HEHHO BaXKHOMW.
CoOTBETCTBEHHO NpeAacTaBnAeTcA HeobxogumMbIM,
4yTobbl BCE rocygapcTBa—yneHbl obecneynsanu
AoctaTtoyHoe obpasosBaHMe no Bonpocam KoHBeH-
U1K, B 0COBEHHOCTM Korga peyb MAeT o topuanye-
CKMX npodeccuax, a TakxKe npodeccuax, cBA3aH-
HbIX C NPABOOXPAHUTENbHON AEeATENbHOCTbIO. ITO
Mmorno 6bl coaencTBOBATb COKPALLEHWUID, C OA4HOM
CTOPOHbI, YACNA HAPYLUEHWUN NPaB, rApaHTUPOBAH-
HbIXx KOHBEHUMeN, KoTopble coBepLanmchb bbl n3-3a
He[O0CTAaTOYHOro 3HaHUA KOHBEHL MK, C ApYron cTo-
POHbI, — NOAa4YM Kanob, KOTopble ABHO He COOTBET-
CTBYIOT KPUTEPMAM NPUEMIEMOCTY.

4. HactoAawaa pekoMeHZauua Kacaetca Tpex
B3aMMOAOMNONHAOWMX BUAOB AEACTBUIN, @ UMEHHO:

i. BKAOYEHMe [0CTAaTOYHOro 06pa3oBaHUA W
noArotoBkM No KoHeBeHuMu n cyaebHOM npakTuke
Cyaa B paMKM YHMUBEPCUTETCKOMN y4yebbl B 06aacTu
npaBa U MOAUTUYECKUX HAYK, a TaKKe npodeccu-
OHa/IbHOW NOATOTOBKM PAabOTHUKOB HOPUANYECKUX
npodeccmin n npodeccuin, cBA3aHHbIX C NPABOOXPa-
HUTENbHOW AEeATENIbHOCTbLIO;

ii. obecneyeHne 3ppeKTMBHOCTM 0bOpas3oBaHUA
M NOArOTOBKM, YTO, B YAaCTHOCTM, NpeanonaraeT co-
OTBETCTBYIOLWLYIO MNOATOTOBKY npenogasatenev wu
«TpeHepoB» B chepe npodeccMoHanbHOM noaro-
TOBKM; @ TaKKe

iii. noowpeHne MHULMATMB, HanpaBiEHHbIX Ha
npoaBuXKeHne 3HaHW o cucteme KoHseHuuu u/
NAU MHGOPMMPOBAHHOCTU O HEA.

5. YuntbiBaa pasHoobpasue Tpaamumii U npak-
TMK B TOCYAapCTBax—4/ieHax B 4acTU YHUBEPCH-

NnpaB YE€/I0BEKA B WKOJIaX, a TaKXe MNPUNOKEHNA K
Heﬁ, cogepiKallee CoBeTbl NO npenogaBaHUO U N3y-
YEHUIO NpaB Ye/10BEKaA B LWKOAX.
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TETCKOro obpa3oBaHuMA, NpodeccMoHanbHOM Noa-
FOTOBKM W pasbACHUTENbHOW paboTbl Mo mosoay
KOHBEHUMMN, UMEHHO Ha rOCyAapCTBaX—4/IeHax fe-
YKUT OTBETCTBEHHOCTb 3a BbIPaboOTKYy Mx cobcTBEH-
HbIX 06pa3oBaTesibHbIX MPOrpamm B 3aBMCMMOCTU
OT cneundurYecKor CUTyaumm B KaxgoM rocyaap-
CTBE B COOTBETCTBMM C NPUHLMMAOM cybcuamap-
HOCTW; HO roCyAapcTBa [AO/XKHbI obecneymBaTtb,
4yTO06bI HOpMbI KOHBEHLMK BblNN NpeacTaBAEHbl B
TaKUX Nporpammax B NOIHOM ob6beme.

YHuBepcuteTckoe obpasoBaHue
M Nnpo¢deccuoHaNbHaA NOAroTOBKA

6. locymapcTBa—yaeHbl NPU3BaHbl 0becneymnTb,
4yTobbI COOTBETCTBYIOWEE 06pa3oBaHMe No KOHBEH-
uMn n cyaebHoi npaktuke Cyga 6bin0 BKAKOYEHO
B y4ebHble Kypcbl, HeObOXO0AMMbIE ANA NONYYEHUA
YHUBEPCUTETCKUX AMNIOMOB U CTeNeHel B 061acTu
npaBa M B NOAFOTOBKY 3K3aMeHOB MO aABOKaTypeE,
a TaK)Ke B PaMKMW HemnpepbIBHOro 0by4yeHuA cyaen,
NPOKYPOPOB 1 a4BOKATOB.

YHusepcumemckoe obpa3zosaHue

7. KpaitHe BaxHO, 4To6bl 06pa3oBaHme no Kok-
BeHUMN ObINO B NONHON Mepe BKAKOYEHO B MpO-
rpammbl OpUANYECcKMX GaKynbTeTOB He TO/IbKO B
KayecTBe OTAE/NbHON ANCUMNAMHDBI, HO TaK¥XKe B Ka-
XAYH0 NPaBOBYHO AUCUMUNAMHY (YronoBHOE NpaBo,
rpa)4aHCKoe NpaBo U T.4.) Takum ob6pa3om, 4Tobbl
CTYAEHTbI, MU3yyatolme npaBo, HE3aBUCUMO OT UX
cneumanmsaunm, 3HaAM K MOMEHTY 3aBeplueHuns
yyebbl, Kakne nocnencTena KoHBeHUMA BReYeT ana
n3bpaHHOM MmK obnacTu.

8. CnepyeT nNooLWpATb CO34aHMe NoC/eyHuBep-
CUTETCKUX KYpPCOB CO cneuunanmsaument no KoHseH-
LMK, TaKMX KaK KypC NOArOTOBKM MArmcTepCcKom
CTeneHn B HEKOTOPbIX rocyaapcTeax unam Kkypc Es-
PONENCcKoM MarucTpaTypbl MO NpaBam YenoBeKa
n aemokpatmsaumm (E.MA), KoTopaa oxBaTbiBaeT
ABaguaTtb CeMb YHUBEPCUTETOB B NATHAALATM €B-
PONENCKMX rocyaapcTBax, a Takke bonee KOpoTkune
YHUBEPCUTETCKME MPOrpamMmbl, TakKMe Kak neTHue
Kypcbl MeXayHapogHOro UHCTUTyTa Mpas 4Yeno-
BeKa PeHe KacceHa (Ctpacbypr) unm kypcbl MHCTU-
TyTa EBponeickoro yHuBepcuTeTa (PnopeHums).
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9. MpodeccmoHanbHaa NOArOTOBKA  AO/XKHA
CcnocobCcTBOBaTb Ny4yllen MHKOpPNopauuu HOpM
KoHBeHUMN 1 cyaebHoM npaktukm Cyga B MOTU-
BMPOBOYHYIO YaCTb pPeLleHU, BbBIHOCUMBbIX CyAamMMm
rocygapcrs. bonee Toro, topuamyeckme KOHCYAb-
Tauuu, KOTOpble [Al0T NOTEHUMANbHbIM Kanob-
LMKAM aABOKaTbl, AOCTAaTOMHO XOPOLIO 3HatoLue
KoHBeHUMIO, MOryT npeaynpeauTb HanpasaeHue
B CyZ *kanob, ABHO He cooTBETCTBYHOLWMNX TpeboBa-
HMAM NpuemaemocTu. B KoHeyHOM cueTe, nydwee
3HaHWe KoHBeHUuuM topuctamm-npodeccmoHanamm
AO/IKHO COAENCTBOBATb COKPALLEHWMIO YMCNA Ka-
nob, nocrynatowmx B Cya.

10. CneunanbHaa nogrotoska no KoHBEHUUNU U
ee HopmMaMm A0/1XKHa ObITb BKAOYEHA B MPOrpammbl
IOPUANYECKMX BY30B, a TaKXKe y4yebHbIX yuperkae-
HWI ONA cyaen n NPOKYpPOopOB. ITO MOXKET NOB/eYb
3a coboit opraHusaumo y4ebHbIX CEMUHAPOB B
KayecTBe 4acTu NpodeccMOoHaNbHON MNOATrOTOBKM
a[BOKATOB, CyAen U NPOKypopoB. MOCKONbKY 3TO
3aTparvBaeT afBOKAaTOB, TaKMe CEMWHAapbl MOMU
6bl, HAaNpUMep, OPraHM30BbLIBATLCA AABOKATCKUMM
accoumaumamm. MoXKHO COCNaTbCA HA HbIHEWHUM
NPOEKT B pamMkax MexKayHapoaHOM accoumaumnm
topucTos, 4Tobbl Npu cogencteum Cyaa opraHm3o-
BaTb MOArOTOBKY afBOKATOB MO MpoLeccyasibHbiM
npasmnam Cyaa M nNpakTUKe paccMOTpeHua aen
B HEM, @ TaK¥Xe MO UCNOJIHEHWUIO ero peleHuin. B
HEeKOTOPbIX CTpaHax 3ajaya BeCcTU pPasbACHUTENb-
Hyto paboTy M yyacTBOBaTb B MOArOTOBKE CyaeM
no cyaebHoin npaktnke Cyaa BO3NOXKEHA HA MU-
HUCTEPCTBO OCTULMKN: OENCTBYOWME CyAbM MO-
ryT BOCMO/Ib30BaTbCA OAHOAHEBHbIMU WAWN ABYX-
OHEBHbIMU CECCUAMM, OPraHU3O0BaHHbIMK MO MX
IOPUCOMKLNK, A TaKXKe exerogHbiMu HeaenbHbIMN
CTQ’KUPOBKAMMU; « CAyLIATENAM npaBocyama» (cy-
AbU—TPaKTUKaHTbl) obecneymBaeTcss MOArOTOBKA,
OpraHn30BaHHAA B Y4eOHbIX Yy4YpeKAeHUAxX Ana
cyaev B paHHOW cTpaHe (HaumoHanbHaa wWwKona
MarncTpatypbl). YuebHble cEMMHAPbl MOTYT TaKKe
OpPraHn30BbIBATLCA HA PeryasapHoON OCHOBE B pam-
Kax Ha4yaNbHOM NOArOTOBKWN M HENPeEpPbIBHOTO 06y-
YyeHuA cyaen.

11. Kpome TOro, MOXHO peryiapHO OpraHun3o-
BblBaTb CEMMHAPbI N KONOKBUYMbI NO KOHBEHL MK
ANA cyaen, afBOKaTOB M NPOKYPOPOB.

12. MTOMMMO 3TOrO MOXHO perysiApHO BbINyCKaTb
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*KYpHan no cyaebHoi npaktuke Cyaa ona cyaemn u
afBoOKaToB. B HeKOTOpbIX rocyaapcrBax-v4ieHax
MuWHUCTEPCTBO tOCTUUMKM NyBanKyeT 6GronneTeHs,
KOTOPbI COAEPKMUT CCbIIKU Ha CyaebHY0 NPaKTUKY
Cyana v Bonpockl, oTHOcALWMeCA K KOHBeHU UK. ITOT
6tonneTeHb pPacnpoCTPaHAETCA BO BCEX CyAaX.

13. TocypapcTBam-yneHam pekomeHayeTcA
obecneynTb, 4TOOLI M3yyeHMe HOpM KoHBeHUUU
BXOAM/IO B KYpPC HAYaNbHOM MOArOTOBKU U Henpe-
pbiBHOro obyyeHua ansa npeactaBuTenein Apyrux
npodeccuin, MMelWwmx OTHOLWEHME K MPaBOOX-
PaHUTENbHOW AEATENbHOCTU M 3aK/IOYEHUIO NOoA,
CTPay, B YaCTHOCTW, COTPYAHUKOB cun Be3onacHo-
cTn, oduuepos NoAMUUM, TOPEMHOIO NepcoHana,
a TaKKe COTPYAHMKOB MMMUIPALLMOHHbBIX CNYKO,
60nbHWYHOrO NepcoHana u T.4. HenpepbisHoe 06y-
YyeHune No Hopmam KoHBeHUMM ABseTCcA 0COBEHHO
BaXKHbIM C Y4€TOM 3BOJIIOLLMOHHOIO XapaKTepa ToN-
KOBaHMA N NPUMEHEHMA YKAa3aHHbIX HOPM B cyaeb-
HoM npakTuke Cyaa. COTpyaHMKM OpraHoB, MUMeto-
LWMX OTHOLWEHWE K NINLAM, AneHHbIM ceBoboapl,
OO/IKHbI B NOIHOM 0H6beme 3HaTb NpaBa 3TUX /nL,
B TOM BMAE, KaK OHW rapaHTUpoBaHbl KoHBeHUMeln
n Tonkytotca Cyaom, 4tobbl npegynpeanTtb ntoboe
HapyLleHWe, B YaCTHOCTU, cTaTel 3, 5 1 8. MNoatomy
KpalHe BaXXHO, 4YTOObl B KaxaoM rocyaapcree—
yseHe CyLWecTBOBasa Hagaexalwasa noAroToBKa
npeacTaBuTeNnen AaHHbIX npodeccui.

14. CneumanbHbIN Kypc NoarotoBkM no KoHeek-
UMM U ee HOpMaM, a TaKXKe, B 0COBEHHOCTM, NOo
acnekTam, KacatoWwmMmca Npas AnL, NULWEHHbIX CBO-
604bl, AoNKeH ObITb BKAOYEH B MPOrpaMMbl LLKOA
NOAULNM, @ TaK}Ke ONA LWKOA TIOPEMHbIX Haa3upa-
Tenen. HeobxoAnMMO TaK»Ke OpraHM3oBbIBaTb yyeb-
Hble CeMMHaApbl KaK COCTAaBHY 4YacTb Henpepblis-
HOro oby4yeHnAa COTPYAHUKOB NOANLMMU, THOPEMHbIX
HaA3upaTtenen n NnpeacTaBuTenei Apyrmx OpraHos,
KOTOPbIX 3TO KacaeTca.

3¢ PeKTUBHOCTb YHUBEPCUTETCKOro 06pa3oBaHus
M Npo¢peccCUOHANbHOWU NOATOTOBKM

15. B 3Tnx uenax rocygapcrBam—ysieHam pPekKo-
MeHayeTca obecneyunTb, 4YTOObl YyHUBEPCUTETCKOE
obpasoBaHMe U NpodeccMoHaNbHaa MNOAroTOBKa
B AaHHOM 061acTM OCyLLeCTBAANINCDE B PaMKax Mno-
CTOAIHHbIX CTPYKTYP (roCyAapCTBEHHbIX U YaCTHbIX)
BbICOKOKBAIMPULMPOBAHHBIMKU NpenoaaBaTensamm
N «TpeHepamun» B cdepe npodeccuoHanbHOM noa-
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rOTOBKM.
16. B aTOM CBA3M, NOArOTOBKA MNpenogaBaTenei
N «TpeHepoB» fABAseTcA npuoputetom. Lenb —
obecneunTb, YTOObI MX YPOBEHb 3HAHMI MOCMNEBan
33 M3MeHeHMam B cyaebHom npaktuke Cyaa u oT-
BeYyasl NoTpebHOCTAM KarKaoh npodeccnoHanbHOM
oTpacan. focyaapcTBa—4uieHbl NPU3bIBAKOTCA MNOA-
AEPKMUBATb MHMUMATUBBLI (MccneaoBaHuA B obna-
CTAX, OXBaTbiBaeMblX KOHBEHUMEN, TEXHMKA npe-
noAaBaHuWs W T.4.), HanpaBAeHHble Ha TO, YTOObI
rapaHTMpPOBaTb KAaYeCTBEHHYIO MNOArOTOBKY CheLum-
a/IM3MPOBaHHbIX MNpenogaBaTesiel U KTPEHepoB»
cdepbl npodeccMoHanbHOM NOATOTOBKM B 3TOM
YyBCTBUTE/IbBHOM N MeHAtOLLEeNcA 06nacTu.

MpopsueHne 3HaHUA 0 cucteme KoHBeHLUH
n/vnam tHGOPMMPOBAHHOCTM O HEW

17. TocypapctBam—4yieHam, HakoHeL,, PeKOMeH-
ayeTtca NoowpATb MHULMATUBbI, HaNpaBaeHHble Ha
npoABuXKeHne 3HaHUA o cucteme KOHBEHUMUN U UH-
$GOpPMMPOBAHHOCTM O HEN. TaKMe NHULMATUBBI, MO-
rywme NnpMHMMATb pasinyHble GOpPMbIl, B MPOLLIOM
NPOAEMOHCTPUPOBANU CBOKO IPDEKTUBHOCTb TaM,
rae oHu 6binv NpeanpUHATLI, U NO3TOMY LO/KHbI
NooLw,pATLCA rOCyAapCTBAMU—UYIEHAMM.

18. Mpumepom TaKko MHULMATMBbI MOXKET ObITb
opraHmMsauma Ana CTyAeHTOB, M3y4valowWnx Mnpaso,
KOHKypCOB y4ebHbIX cyaebHbix npoueccos no Kox-
BeHUMN W cyaebHon npaktuke Cypa, B KOTOPbIX
NPUHUMAIOT y4vyacTMe OAHOBPEMEHHO CTYAEeHTbI,
YHUBEpCUTETCKME npodeccopa WU  OPUCTbI-NPO-
deccmoHanbl (cygbu, NPOKYpPOPbI, aABOKATLI), Ha-
npumep, KOHKypc CnoppoHr—/lboHpoT (Sporrong
Lénnroth), opraHM3oBaHHbIN B BepxoBHbIX cyaax
CEeBEPHbIX CTPaH, a TaKKe 06L,EeeBPONENCKUIN KOH-
Kypc umeHun PeHe KacceHa Ha ¢paHLy3CKOMm A3bIKe,
OpraHM30BaHHbIN accoumaunen «Juris Ludi» B 3aa-
Huu CoseTa EBponbl.
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MpenogaeaHue NpaBs YesoBEKa Ha IOPULUYECKOM
daKynbrete EBponelickoro yHusepcuteta BuagpuHa

AHHOTauMA

ABTOp Ae/INTCA ONbITOM NPenogaBaHMA NPaB Ye/10BEKA,
B YaCTHOCTW, OMbITOM MPOBEAEHUA NETHEWN LUKOMbl HA
TeMmy «EBponelickan cuctema 3alnTbl NPaB YeN0BEKa»
N nNpenogaBaHWUs B paMKax MarmcTepcKom nporpammol
«MexayHapogHoe npaBo Mo NpaBam Ye/I0BEKA U MeX-
OYHapoAHOe ryMmaHUTapHOe Mpaso» B HAa OPULNYECKOM
daKynbTeTe EBponenckoro yHuepcuteTa BuagpuHa
(PpaHKkdypT-Ha-Onepe, lepmaHusa) B COTpyAHUYECTBE
C OpyrMmMu eBponenckummn yHusepcutetamun. Ocoboe
BHMMaHWE yaenaeTca BOMpPoCcy BAMAHMA NPAKTUKK EB-
poneiickoro Cyga no npaBam 4YesoBeKa Ha topuanye-
cKoe obpasoBaHue B [epmaHuu.

Knwouesble cnosa: MimnnemeHTtauma EBponerickoin Kor-
BEHUMM Ha HaumoHanbHOm yposHe, Coset EBponsl,
KomuteT MUHUCTPOB, NeTHAA WKONa NO npaBam 4eno-
BEKa, MarucTpatypa no mexXAyHapo4HOMY npasy npas
yesioBeKa U MeXAyHapoaAHOMY ryMaHUTapHOMY Mpasy,
COTpyAHUYecTBO B 061aCTM NpaB YesoBeKa.

KapmeH Tune

[oKkTop npaBa, npodeccop, 3aMecTuTe b AeKaHa PUANYECKOTO
dakynbTeTa EBponelickoro yHuBepcuteTa BuaapuHa
(PpaHKkpypT-Ha-Opepe, lepmanus)!

E-mal: thiele@europa-uni.de

Human Rights Education at the Law Faculty
of the Viadrina European University

Abstract

The author shares experience in teaching human rights,
particularly in running the Summer school “The Euro-
pean System of Human Rights Protection” and a LLM
in “International Human Rights Law and Humanitarian
Law” at the Viadrina European University (Frankfurt
(Oder), Germany) in cooperation with other European
universities. Particular attention is paid to the issue of
the influence of the European Court of Human Rights’
judgments on legal education in Germany.

Key words: Domestic implementation, the Council of
Europe, the Committee of Ministers, summer school
on human rights, LLM in international human rights law
and humanitarian law, cooperation in human rights ed-
ucation.
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NMPENOAABAHME NPAB YEIOBEKA
HA OPUANYECKOM DAKYNLTETE EBPOMNEUCKOIO
YHUBEPCUTETA BUAAPUHA'

BeepeHue

®epepanbHaa Pecnybaunka lfepmaHua asnaetca
O4HWM M3 NepBblX rocyaapcTs, KOTOpble noanu-
canv EBponencKyto KOHBEHLMIO O 3aLmTe Npas ye-
NOBEKA U OCHOBHbIX cBOOOA, (Aanee — KoHBeHLMA).
Takum obpasom, lepmaHus B3sna Ha ceba 06a-
3aTeNbCTBO rapaHTUMPOBaATb BCE KOHBEHLMOHHblE
npaBa KaXXgoMy 4esioBeKy, KOTOPbIA HaxoauTcA
noA ropucamkumnen rocygapctsa (ct. 1 KoHseHumm).
370 B CBOIO o4vepeab TpebyeT OT rocyAapCTBEHHbIX
OpraHoB — 3aKOHOZATENbHOM, UCNOAHUTENBHOWN U
cynebHoM BnacTM — 3HaHWA MaTepuanbHbIX U NPo-
LLeCcCyanbHbIX NPaB B COOTBETCTBUM C KOHBEHUMEN.
Mepeaaya aTMX 3HAHUIM — 33a43a4a Bbiclero obpaso-
BaHUA.

Komutetr MuHuctpos Coseta EBponbl noareep-
AWM 3TO CO CCbIIKOM Ha NyHKT «b» cTaTbM 15 YcTaBa
Coserta EBponbl B PekomeHgauunn CM/Rec (2004) 4
Komutetra MUHUCTPOB rocyaapcTtBam-4ieHam o
EBponenckor KOHBEHUMM MO MpaBamM YenoBeKa B
paMKax yHMBEpPCUTETCKOro o6pasoBaHnA n npodec-
CMOHANbHOW NoAroToBKWU. B Helt rosoputca: «lo-
CygapcTBa—4neHbl npu3BaHbl obecneunTb, 4TOOLI
cooTBeTcTBYlOWEee obpasoBaHne no KoHBeHUUM n
cynebHol npaktuke [EBponeiickoro] Cyaa [no npa-
BaM YenoBekKa] bbl/10 BKAOYEHO B y4ebHbIe KypChl,
Heobxoaumblie ANA NOAYYEHUA YHUBEPCUTETCKUX
ANNAOMOB U cTeneHen B 0bnacty npasa v B Nogro-
TOBKY 9K3aM€EHOB MO a4BOKAType, a TaKXKe B PaMKMU
HenpepbIBHOrO 06y4YyeHUA cyaen, NPOKYpopoB U
agBoKaToB. KpalHe BarKHO, 4Tobbl 06pa3oBaHue

1 Mepesog Miopen /1., bypkosa A.Jl. [laHHbI AOKNa4,
6blN NpeacTaBneH Ha MeXAYyHapoAHOW KoHbepeH-
umn «lpenopasaHve npaB yenoBeka B Poccum u
OPYrux eBponemnckmx rocyaapcreax» 21-22 oktabps
2013 roaa (EkaTtepuHbypr, Poccus). O630p KoHde-
peHumn cm.: bypkos A.J1. Pesynbtatbl KoHdepeHuumn
«[penogaBaHue npas YenoseKka B Poccuun n gpyrmux
eBponenckux rocyaapcreax» // MypHan KOHCTUTY-
LUMOHanM3Ma M npasa 4enoseka. 2014. Ne 1-2(5).
C. 31.
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no KoHseHUMN BbIN0O B NONHON Mepe BKIOYEHO B
nNporpammbl OPUANYECKUX GAKYNbTETOB HE TO/IbKO
B KayecTBe OTAENbHOM AUCUMNAUHBI, HO TaKXKe
B Ka)kAyl NPaBOBYK AUCUMNAWMHY (yronoBHoe
npaBo, FPa*kAaHCKOE NPaBo U T.4.) TaKMm 06pa3om,
4yTOObI CTYAEHTHI, M3yYatoLMe NPaBo, HE3ABUCUMO
OT MX crneunannsaumm, 3Haam K MOMEHTY 3aBepLue-
HUA y4ebbl, Kakne nocneactsna KoHeseHUnA Bnevet
ANA n3bpaHHON MMM 061acTU»?,

Esponeickuii yHuBepcuteT BuagpuHa cosgan
Ha topuanyeckom dakynbtete ABa AOMNOAHUTENb-
HbIX MyTU YrNybAeHHOro W3y4yeHWUA acneKkToB 3a-
WMTbl NPaB YenoBeKka, kpome obyyeHuna EBponen-
CKOM cucTeme 3alLMTbl NPaB YenoBEeKa Ha OCHOBe
KOHBEHUMN B KOHTEKCTe topuanveckoro obpaso-
BaHMA. ITO NeTHAA WKona «EBponeiickaa cuctema
3alMTbl MNpaB 4YenoBeKa», KOTopaA MNpPOBOAUTCA
exerogHo ¢ 1999 roga, n maructpatypa «Mexay-
HapoAHOe NPaBo No NpaBamM YesioBeKa U MeXayHa-
pogHoe rymaHuTapHoe npaBo», GYHKLUOHUPYHO-
wan ¢ 2009 roaa.

1. lepmaHua n EBponeiickuit Cyg no npaBam
yenoseka

B oTHOweHWM BCeX rocyAapCTB—y4acTHUKOB
KoHBeHUMM ecTb peweHua Esponeiickoro Cyaa
no npaBam 4enoseKa (manee — Cya), B KOTOPbIX
nocneaHnin yCTaHOBUA HapylleHWe, MO KpPanHeMn
Mepe, O4HOro nNpaea, NpeaycMoTpeHHoro KoHseH-
umen. Mpotus PepepancHon Pecnybanku lepma-

HuK B Nnepuog ¢ 1959 roga no 2012 roa 66110 BbiHE-

2 CoseT EBponbl, Komuter MuHuctpos, PekomeHaa-

una CM/Rec(2004)4 KomuTera MUHUCTPOB rocy-
AapctBam-yneHam o EBponeickoli KOHBEHUMM No
npaBam YenoBeKa B paMKax YHUBEPCUTETCKOro 06-
pa3oBaHMA K NpodeccMoHanbHOW NOAFOTOBKM, NN. 6
n 7. MonHbIM TeKCT PekomeHgaumm onybiMKoBaH Ha
PYCCKOM A13bIKe B MPUIOXKEHUN K C/ieaytoLen cTaTbe:
Tepmauuny T. Ponb CoseTa EBponbl — «[puHecTn npa-
Ba YenoBeKa Aomoi» // HypHan KOHCTUTYLMOHANN3-
Ma 1 npaB yenosBeKa. 2014. Ne 1-2(5). C. 40.
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ceHo B 0buen cnoxkHoctn 170 nocTaHOBNEHW, B
KOTOPbIX YCTAHOB/IEHO HapyLeHMe, KaK MUHUMYM,
OAHOTO NON0XKeHUA KOHBEHUUM UAK AONONHUTE b-
HbIX MPOTOKO/NOB K Heit®.

N3 Hux 51% HapyleHnn NpUXOAATCA Ha Aena o
HapyweHUM pa3ymHbIX CPOKOB cygebHoro pasbu-
paTenbctBa (cT. 6 KoHBeHumn), 10% — HapyweHuUn
npaBa Ha cnpaseannsoe cyaebHoe pasbupatens-
cTtBO (cT. 6 KoHBeHuMK), 10% — HapyLweHMM nNpaBa
Ha yBaXK€HMEe YaCTHOM U CemMenHOM XKu3Hu (cT. 8
KoHBeHUMK), 9% — HapyweHnn npasa Ha ceoboay
N NINYHYIO HENPUKOCHOBEHHOCTb (CT. 5 KOHBEHUMM)
n 20% — HapyLeHnn Apyrnx nNpas, 3aKpenieHHbIX B
KoHBeHuuN.

B KauecTBe ApPKUX NPMMEpPOB HapyLUeHUA 3aKpe-
naeHHbIX B KOHBEHUMW NpaB, yCTaHOBAEHHbIX EB-
ponenckmum Cyaom no xanobam npotns fepmanHumy,
MOHO NPUBECTU cneaylowmne aena: «fegpeeH npo-
mue lepmaHuu» (HapyweHue cT. 3 KoHBeHuuK?,
«M. npomue lepmaHuu» (HapyweHue NyHKTa 1
cTatb 5 n nyHKTa 1 cTtaTbk 7 KOHBEHUNW?, «Pymrich
npomus lfepmaHuu» (HapyLlweHue cTaTbh 6 KoHBEH-
unn)® n «KaponuHa o+ faHHosep npomus lepma-
Huu» (HapyweHue cTaTbk 8 KoHBeHunK’). locyaap-
CTBAa—Yy4YaCTHMKN KoHBEHUMU 06A3aHbl UCMONHATD
OKOHYaTesnbHble noctaHoBneHnAa Cyaa, BblHeCeH-
Hble MO Aenam, B KOTOPbIX OHWU ABAAKOTCA CTOPO-
Hamu (n. 1 cT. 46 KoHBeHUUK)E, 1 opuandeckue
NOCNEeACTBMA 3TUX peleHUn Bblan 3HaYUTEeNbHbI
ona lrepmaHnu. NocnencTema Kacanucb, Hanpumep,
nNpu3HaHnA ob6a3aTeNbHOro 3anpeTa NbITOK, 3aKpe-
njaeHne npasBa Ha KOMMNEHCALMOHHbIE BbINAATbl U
APYr1MX 3aKOHOAATENbHbIX U3MEHEHWA.

3 HapylueHus no cTaTbsAM U N0 rocy4apcTBam-y4acTHU-
Kam (1959-2012 rr.); cM. CTaTUCTMKY Ha caliTe Cyaa:
http://www.echr.coe.int (24/03/2014).

4 Géafgen v. Germany [GC], Application no. 22978/05,
Judgment of 01 June 2010.

5 M. v. Germany, Application no. 19359/04, Judgment
of 17 December 2009.

® Rumpf v. Germany, Application no. 46344/06,
Judgment of 02 September 2010.

7 Von Hannover v. Germany, Application no. 59320/00,
Judgment of 24 June 2004.

8 Nikolaus Schmalz, Die Rechtsfolgen eines VerstoRes
gegen die Europadische Menschenrechtskonvention
fir die Bundesrepublik Deutschland, Frankfurt am
Main 2007, p. 19 ff.

2014 * 1-2(5)

3TW 1 gpyrue cnyvyam NokasbiBatoT, YTO CTb eLe
HacToaTe/NbHan NOTPebHOCTb B TOM, YTOObI — B OCO-
6EHHOCTM — roCyAapCTBEHHble OpraHbl U OPUCTbI
rocyAapcTB-y4acTHMKOB KOHBEHLMM Bbliv XOpOoLWwo
0CBEeZlOM/IeHbl O rapaHTMAX Npas No KoHBeHLMU U
TONKOBaHMEM, KoTopoe gaeT um Cya,.

2. leTHaA wKona «EBponeiickas cucrema 3alUTbl
npas YenoBeKka»

[JONONHUTENBHO K U3y4YEeHMI0 eBPONENCKOM Cu-
CTeMbl 3aLLNTbI NPaB YeN0BeEKa B KOHTEKCTE 06Lero
ropuanyeckoro obpasoBaHuA puanydeckuin da-
KyneteT B EBponeinckom yHusepcutete BuagpuHa
exerogHo ¢ 1999 roga npoBOAMT aHINOA3bIYHYIO
MEXKAYHAPOAHYIO NeTHIo wWKony «EBponerickan
cucTeMa 3allmTbl NpPaB Yyenoseka»®. JleTHAA WKona
NpPOXoAUT B TeyeHue AByX Heaenb. LLIkona Hauu-
Hanacb ¢ npoekrta lMporpammbl «CoKpaT» — Npo-
rpammbl EBponerickoro Coto3a No COAENCTBUIO
TPAHCHALMOHANbHOMY COTpyAHW4YecTBy B obpa-
30BaHMKN Ha nepsom aTane (1995 — 1999 roapl). B
pamKax 3ToM NPOrpamMmbl COCTOAIOCH COTPYAHMYE-
CTBO MeXAYy MHOTMMK €BPOMNEeMCKUMMU YHUBEPCHU-
TeTamMu-napTHepamu, B TOM 4ucie YHuBepcuTeTa
Yanbca, YTpexTckoro yHusepcuteTa, WHCTUTYTA
Payna BanneHbepra yHusepcuteTa JlyHaa v 3anb-
ubyprckoro yHusepcutetTa. OcobBeHHOCTb NETHEN
WKO/bl CBSi3aHa C MaH-eBPONECKON TeHAeHLUMeN
3aLWMTbl NpaB YesoBeKa, KoTopasa cdopmmposanach
nocne NoANTUYECKUX COBbITUI KOHLL@ BOCbMUAECA-
TbIX W HAYana AeBAHOCTbIX FOA0B.

C oAHOM CTOPOHbI, MMen MecTo pacnag 6bis-
wero Cosetckoro Coto3a n KOrocnasmu, 4acTUYHO
COMNPOBOXAABLUMMNCA KECTOKMMWU BOOPYKEHHbIMU
KOHOAMKTAMM U MACCOBbIMU HapyLeHUAMU NpaBs
yenoseka WU rNybOKMMU MNOAUTUYECKMMM U3Me-
HeHunamM B LieHTpanbHoM 1 BocTouHol EBpone m
BO3HMKHOBEHMEM HOBbIX AEMOKPATUYECKUX rocy-
Aapcte. C apyron, —wna BO3pacTaloWwan UHTerpa-
LuMA eBPONencKoro coobuecTsa, Ye ycnex B 3Ha-
YMTENIbHOW CTEeNEeHW 3aBUCUT OT TOrO, HACKObKO
XOpOLO 3alUMLLAOTCA, YBAXAKOTCA M rapaHTUpy-
I0TCA NpaBa YesoBekKa.

Ha atom ¢doHe neTHAA WKoNa npeacTaBnseT Te-
OpPM1IO U NPAKTUKY PA3NNYHbIX EBPONENCKMUX CUCTEM
3alKUTbI NPaB YenoBeKa He TONIbKO ANA CTpaH 3a-

° http://www.rewi.europa-uni.de/hrcourse.

KYPHAN KOHCTUTYLIMUOHAJZIU3SMA U NPAB YE/IOBEKA



EUROPEAN HUMAN RIGHTS STANDARDS AND EDUCATION

55

nagHon EBponbl, HO U Ana cTpaH LleHTpanbHOM n
BocTtouyHoi EBponbl.

Mpexkae Bcero, LeHTPaNbHOE BHUMAHME LLKOAbI
NPUKOBAHO K WHTErpMpoBaHHOMY Mnoaxody K 3a-
WMTEe NpaB YenoBeKa B COOTBETCTBMM C KOHBEH-
unen n EBponenckon coumanbHoi xapTuen (aa-
nee — CoumanbHasa XxapTua), XapTMen OCHOBHbIX
npas EBponeiickoro Coto3a (aanee — XapTma OCHOB-
HbIX MPaB) U LLOKYMEHTOB MO Y€/I0BEYECKOMY M3Me-
peHuto KoHdepeHumm / OpraHusauymm no besonac-
HOCTK U coTpyaHuyecTBy B EBpone (aanee — OBCE).
OpraHu13aTopbl 3TOro €BPONencKoro npoekta — Es-
ponetickuii Cotos, CoseT EBponbl n OBCE. B3anmo-
AeNCTBME OCHOBHbIX 334a4a AAHHbIX OpraHU3auni
B OTHOLIEHUN 3PDEKTMBHOMN 3aLLUTbI MpPaB 4Yesno-
BEKA UrpaeT BaXKHYIO POAb. JIETHAA LWKOIA NcxoauT
N3 MeXAMCUUNINHAPHOIO noaxoga: npasa 4eno-
BEKA W CUCTEMA MX 3alMTbl NPEnogaeTca B KOH-
TEKCTe UX UCTOPUYECKUX, GUNOCOPCKMX, NOAUTUYE-
CKMX, 9KOHOMMUYECKUX U COLMONOTMYECKUX OCHOB.
[NaBHbIM NOAXOA, €BPOMENUCKUX YYEHbIX U Cnewun-
a/INCTOB, KOTOPble MPUHMUMAIOT y4yacTMe B IETHEN
LUIKONE, COCTOUT B TOM, YTO Mbl HAXOAUMCA Ha 3Tane
0CO3HaHWA BbI3OBOB A/1 eBponerckoro byayulero,
a 06W M eBPONENCKUIN AOM MOXKET ObITb YCAELHO
NOCTPOEH TONbKO B TOM C/y4yae, ecin MOJiofoe
NMOKOJIEHWE C paHHel cTagmmn byayT oby4yaTbca no-
HUMaAHWIO AEMOKPATUM U NpaB YenoBeKa. ToNbKO
yepe3 obyyeHMe MOXKHO co3aaTb peanbHoe npes-
CTaB/IeHME O TONIEPAHTHOCTM U B3aMMHOM MpPU3Ha-
HUK.

Tak, NeTHAA WKoNa [O0/MKHA BHECTU UHTENNeK-
Tya/bHbI BKNA4, B 3TOT NPOLECC, a TaKKe obecne-
YnTb Popym Ana pakTUYeckoro obmeHa B3rnagamm
M MHEHMAMWM MO 3TOMY BOMPOCY HAa OCHOBE KakK
MOKHO 60/1ee LWMPOKOTro y4acTUA MON0AbIX Ntoaen
n3 BoctouHoi, LeHTpanbHoM 1 3anagHon Esponbl
W ApYyrux permoHos mupa. Kpome TOro, netHas
LUKO/1a NpeanaraeT *KMBOM MEKKYNbTYPHbIN 0OMEH.
MockonbKy Kypcbl B EBponeickom yHuBepcuTeTe
BuagpuHa npoBoaATCA Ha HEMELKOM CTOPOHE peKu
Opep, a Xunbe npeaocTaBnAeTca B 06LWEKNUTUAX HA
NoNbCKoM cTopoHe Oaepa, Y4aCTHUKM nepeceKkatoT
HECKOJIbKO pPa3 B AeHb rpaHuuy mexay lfepmaHuen
n Monbwei. Mockonbky MNonbwa BcTynuna B8 EBpo-
nencknin Coto3 B 2004 roay, TO NOrPaHUYHOrNO KOH-
TPONA MeXAY CTPAHAMM HeT. ITO XOPOoLNN Npumep
nHTerpauum Esponbl. MexayHapoaHbld cocTas
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cTypeHyectsa (39% ctyaeHTos m3 Esponbl, 33% 13
A3unn, 19% n3s Amepuku, 6% n3 Abpukun n 3% uns As-
CTpanMn) No3BosAeT 06MEHNBATLCA KOHTaKTaMM ¢
YY4aCTHUKAMM U3 Pa3HbIX PErMOHOB MUpa.

YyebHaa nporpamma fieTHeM WKONAbl COCTOUT U3
TPex BMAOB 3aHATUMN: NIEKLMU, CEMUHAPbLI U y4yeb-
HbIK cyaebHbIM npouecc (MoaenvpoBaHue cyaeb-
Horo pasbupatensctea B EBponiieckom Cyge no
npaBam 4esioBeKa).

Tembl nekunin U CeEMUHAPOB BK/IOYAIOT B TOM
yncne dunocodpckme, KOHUENTYaNbHbIE U UCTOPU-
YecKune OCHOBbI NPaB YesoBeKa, obLme NPpUHLMNbI
YHUBEPCANbHbIX N PETMOHANBbHbIX CUCTEM 3ALUUTBI
npaB 4YenoBeKa, Npoueaypbl U y4YpeaeHua no
3aWmMTe NpaB YenoBeKa — B YACTHOCTU, WHAMBMU-
AyanbHaa npoueaypa nogauyu xanob s Esponen-
ckmn Cyp, npasBa 4yesoBeKa MepBOro NMOKONEHUA
(rparkmaHcKMe M noanTMYecKMe npasa), Npasa Ye-
JIOBEKA BTOPOro MOKONEHUA (IKOHOMUYECKUE, CO-
LUManbHblE U KyNbTypHblE NpPaBa Ye/fioBeKa), Npasa
YyenoBeKa TPeTbero NOKONEHUA, NPaBa Ye/l0BEKa B
nepuoa BOOPYKEHHbIX KOHGANKTOB (MeXayHapoa-
HOe rymaHWTapHOe MpPaBo), a TaKKe NpUMeHeHMue
MeXKAYHAPOAHO-NPaBOBbIX HOPM B 06n1acTU Npas
YyenoBeKa Ha HaLMOHA/IbHOM ypoBHe. Y4yebHbll cy-
AebHbIN Npouecc OCHOBAH Ha NeperoBopax U Mo-
OENVPOBAHUM TUMNOTETUYECKUX C/lydaeB obpalie-
HuA B EBponencknin Cya. Bo Bpemsa NeTHEeN LWKOAbI
perynapHo opraHu3yeTtca noceuweHue byHaecrara —
napnameHTa ®OPl. Takum o6pasom yyaCTHUKM MO-
ryt 6amxKe NO3HAKOMUTLCA C AEMOKPATUYECKUM
NpoLEeccCOM NPUHATUA peleHnii B fepmaHuu.

Bpemsa oT BpemeHu fepmaHcKas cny»xba akage-
Munyecknx obmeHos (panee — DAADY) noaaepu-
BAaeT peanunsaumio NIeTHEN LWKOAbl NOCPEACTBOM
npeaocTaBAeHUA CTUNEHAUM ANA MUHOCTPAHHbIX CTY-
AeHToB. DAAD ¢umHaHcupyeTcs 3a cueT MuHuctep-
CTBA MHOCTPAHHbIX aen fepmaHnn. PuHaHcuposa-
HWe paboTbl NpenoaaBaTenei OCyLLecTBNAETCA B
pamKax nporpammbl obmeHa npenogaBaTenamu
Esponeickoro Coto3a «Erasmus».

B noartsepaeHMe y4vacTMa B NIETHEN LWKone
YYaCTHUKM NONY4aloT cepTUPUKAT C yKazaHMeM
npuobpeteHHbix 10 ECTS 6annos (kpeauTos),
4yTOObI YHMBEPCUTET, U3 KOTOPOTO NPUEXaN CTYAEHT,
MOr 3a4yecTb y4yeby B neTHeln LWKoNe B KayecTse

10 Deutscher Akademischer Austausch Dienst.
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KypCa no npaBamMm 4YenoBeKa WUAN UHOCTPAHHOro
A3blKa.

3. Marucrtpartypa «MexayHapogHoe npaso npas
yenoBeKa U mexxayHapoaHoe rymaHutapHoe
npaso»

Bo Bpemsa npoBeaeHnA NeTHEN LWKObl BO3HWUKANA
naea npegnaraTtb NpPoOrpammy MarmcrTpaTtypbl Mo
MeXAYHAapOAHOM 3almuTe NpaB YenoBeKa B YC/0-
BMAX MMPA U BOOPYKEHHbIX KOHGAMKTOB. YyacT-
HUKW NIETHEW WKO/bl HECKONbKO pa3 NPOABUAM UH-
Tepec K TaKoM Nporpamme marmcTpaTypsl.

B 3umHem cemecTtpe 2009 / 2010 yyebHoro roaa
AQHIN0A3bIYHAA MArnucTepckaa nporpamma «Mex-
OyHapoaHOe MpaBO NpaB 4YenoBeKa U MexayHa-
poaHOe rymaHUTapHoe npaBO» Hayana CBOKO pa-
6oTy. Tem BpemeHem nporpamma MarnmcTpaTypbl
bblna ycnewHo akkpeautToBaHa B lepmaHuun™,
Mporpamma KacaeTcA He TO/IbKO OCHOBHbIX acnek-
TOB 3aWMTbl MHOMBMAA B PaMKax MeXAyHapoa-
HOro NpaBa Ha MeXAYyHapoAHOM U PermoHaabHOM
YPOBHAX, OHa TaK¥Ke BK/OYaeT npenogaBaHue co-
oTBEeTCTBYIOWMX npoueayp obecneveHua cobnio-
OeH1A NpaB MHAMBMAA HA HALWOHA/IbHOM YPOBHe.
Ocoboe BHMMaHWE yaenaeTca NPenogaBaHUIo eB-
POMNENCKON CUCTEMbI 3aLLUTbI NPAB YeNOBEKA U CU-
CTeMbl MHAVBUAYANbHbIX }Kanob. YHUKanbHbIM oNa
lepmaHUKM ABNAETCA NOAXOA, COYETAOWMA nU3yye-
HMe NpaB YenoBeKa B YyCA0BUAX MUPA U BO Bpems
BOOPYKEHHbIX KOHOGAUKTOB (MexayHapoaHoe ry-
MaHUTapHOe NpaBo).

YyebHbIl Kypc pasgeneH Ha Tpu yacTu: 1) obasa-
TeNbHble OCHOBHblE MOAYAW, 2) MOAYAN MO BbIGOpy
“ 3) NPaKTUYeCKUI ONbIT MU MarnMcTepcKas guccep-
TauuA. B nepBylo KaTeropuio BXOAAT BBeAeHME B
MeXAyHapoaHble MpaBa YefioBEKa U rymaHuTap-
HOe NpaBo, rparkKA4aHCKMe N NOANTUYECKUEe NpPaBa,
SKOHOMMUYECKMe, couMnanbHble U KyAbTypHble
npasa, 3anpeLleHne AUCKPUMUHALMN, NPABA XKeH-
WMH 1 NpaBa AeTen, NpaBa HALMOHANbHbIX MEHb-
WMHCTB W NpaBa HapoaoB, beXKeHubl, BHyTPeHHMe
nepemelLeHHble LA U murpaums, (yronosHas)
OTBETCTBEHHOCTb WMHAVBUAOB W OTBETCTBEHHOCTb
rocygapcTs. Bo BTopyto KaTeroputo BxogaT npeay-
npexaeHuve n ynpasaeHne KOHGAMKTaMK, MeTOoAbI
nccnefoBaHUA M NPOEKTHble paboThbl, ocyllecTsae-

1 http://www.rewi.europa-uni.de/master-ihl.
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HWe W npeacTaBNeHWEe UHTEPEeCOB CTOPOH, AEMO-
KpaTuA, NpaBoBOe rocyAapCcTBO U yNpaBaeHuUe, INo-
6anbHaA 3KOHOMMKA, 3aHATOCTb, YC/NIOBUA TPyAa,
YyronoBHOE CyA0NpPOU3BOACTBO U HaKa3aHue, cpea-
CTBa MaccoBOW MHPopMaLMK. B TpeTblo KaTeroputo
BXOAAT MNPOXOXKAEHME NPAKTUKN U NOATOTOBKA Ma-
rMCTEPCKOM AnccepTaumu.

B xone obyyeHna ocoboe BHUMaHMe yaenaeTca
NPaKTUYECKOM 3HaUMMoCTM 0bpasoBaHuA. MoaTomy
NOMUMO PUNOCODCKUX N NPABOBbLIX OCHOB MEXKAY-
HAapOAHOM 3aWMTbl UHAMBMAA MPOrpaMma TaKXKe
BK/ItOYaeT obyyeHMe NpPaKTUYECKMM HaBblKaM 3a-
WMTbl NPaB YenoBeKa. Kpome Toro, CTaXKMpPOBKK U
006pOBO/IbHbIE UCCIeA0BaTeNbCKME NPOEKTbl AB-
NAKTCA HEOTbEM/IEMOM YACTbO NOATOTOBKM.

CneunanbHbI Npodunb 3TON NPOrpammbl — CO-
YyeTaHWe 3aHATUM B KNacce U AUCTAHUMOHHOrO 06-
y4eHUA, KOTOpOe NO3BONAET CTyAEHTaM, KOTopble
NPENMyLLECTBEHHO UMEIOT YrKe NOCTOAHHOE MEeCTO
paboTbl, yCNELWHo NPOTK Nporpammy obyyeHums. B
nepBoM WU BTOPOM CEMECTPE 3an/IaHMPOBaAHO CeEMb
HeaeNb HenocpeaCTBEHHOrO NOCELLEeHMA 3aHATUN,
B KOTOPOM npeanaratoT NIeKUuumM, cemmHapbl, 3KC-
Kypcuun (B EBponetickuin Cya B Ctpacbypre, Mex-
AYHApPOAHbIA YronoBHbIN cyg n MexayHapoaHbin
YrofIoBHbIN TpubyHan no 6biswen Krocnasumn B
faare) u T.4.

CneumanbHoe MexXAyHapoAHOe — KaK yHuBep-
CaNbHOE, TaK M pernoHasibHoe, B YaCTHOCTH, eBPO-
nemckoe — n3mepeHne NPorpaMmbl BblparkaeTca B
KOMMNJeKce npeameToB, NpenogaBaHUe KOTOpbIX
BEAETCA Ha aHIIMMNCKOM A3bIKe, MeXAYyHapoaHOro
COCTaBa npenogasaTteniet U3 pasIMYHbIX eBponen-
CKMX YHUBEPCUTETOB—MAPTHEPOB U MEXKAYHAPOA4-
HOro cocTtaBa CTyaeHToB (29% ctyaeHToB M3 EB-
ponbl, 35% — 13 Asuu, 22% — n3 Abpuku, 8% — 13
Amepuku 1 3% — n3 OkeaHuu.

Mporpamma marmcTpatypbl BKAOYaeT B cebs
B obuwel cnoxkHoctn 90 ECTS Kkpeautos (30 ECTS
KpeauToB B KaXXAOM CemecTpe AHEeBHOro otaene-
Hus). Kpome obyyeHUs Ha o4HOM daKynbTeTe ecTb
BO3MOHOCTb Y4MTbCA 3a04HO (B O6LLEN CNOMXKHO-
CTM — 5 nnm 6 cemecTtpos). MNporpamma npeanaraet
yrnybneHHoe w3yyeHue npegmeToB C MNO3ULMMK
MEXANCUMMNINHAPHBIX OCHOB, C BO3MOHOCTbIO
BblbOpa CneumannsnpoBaHHbIX KypCOB MO MEX-
AyHApoAHOMY MnpaBy MO 3alMTe MpaB 4YenoBeKa
N MEeXAYHapoAHOMY TyMaHWUTApPHOMY MpaBy MNpu
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0b6beaAnHEHUN ANCTAHUMOHHOro obyyeHua n npe-
noAaBaHWA B Kaacce C NOMoLlpto yyebHoM nnat-
dopmbl (e-learning).

CTyaeHTbl NpMobpeTaloT yyYeHyr CTeneHb Ma-
rMCTPa MeXAyHapOAHOro npasa NpaB YenoBeKa U
MEeXAYHAapPOAHOro rymaHuTapHoro npasa (LL.M. in
International Human Rights Law and International
Humanitarian Law) nocne obblyHOro nepuoga B
TeYeHMe TpPex ceMecTpoB (04Hoe o0byyeHue) 1 Wwe-
CTU cemecTpoB (3ao04yHoe 0by4yeHue). BbiMyCKHUKM
nNporpammbl NOYy4aOT HaBbIKM paboTaTbl NO OpPU-
Andeckor npodeccum C aKLEeHTOM Ha MeXKAyHa-
poaHOe NpaBo, B YaCTHOCTU 3aLLMTY NPaB YenoBeKa
Ha HAUMOHANBHOM U MEKAYHAPOAHOM YPOBHAX.
MeXANCUMNAMHAPHDBIN XapaKTep NporpaMmmbl Mno-
3BO/NIAET BbiNYCKHWMKam paboTtatb B obnactax, cBa-
3aHHbIX C NPaBO3aLLMTHON AEATENIbHOCTBIO N CMEXK-
HbIX 061aCcTAX. ITO BKAIOYAET TaK¥Ke NOIUTUYECKUE,
06LWwecTBEHHbIE N IKOHOMUYECKMNE HAYKMW.

BbINYCKHMKK, OYEBUAHO, WMMEKT npenmylue-
CTBO B BO3MOXHOCTAX TPYAOYCTPOMCTBA KaK Ha Ha-
LMOHANbHOM, TaK M Ha MeXAYyHapOAHOM pPbIHKe
Tpyaa. B ocHoBHOM 370 paboTa B (HaLMOHabHbIX)
roCyapCTBEHHbIX YYPEXAEHUAX N OpraHu3aumax,
B MeXKAYHapOAHbIX OpraHn3aumax, Takux Kak Op-
raHnsauma O6vegmHeHHbIXx Haumin, MexayHapoa-
Hbin KomuteT KpacHoro Kpecta, CoseT EBponbi,
Esponemckmin Coto3, OBCE, OpraHunsaumna amepu-
KaHCKUX rocyaapcts, APpUKaHCKMin coto3, Jlura
apabCKuMx rocynapcTs, a TakkKe B KaYecTBe COTpya-
HMKoB B EBponeiickom Cyae, MexayHapoaHbIM yro-
JIOBHOM CyZA€e 1 B HEMPaBUTENIbCTBEHHbIX OpraHu3a-
umax (MexayHapogHaa AMHucTus, «Transparency
International», «Human Rights Watch» v pap.) a
TaK)Ke B HAay4YHO-UCcCcAea0BaTeNIbCKUX MHCTUTYTAX U
topuandeckmnx dmpmax.
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CKaA CMCTeMa 3aLMTbl MPaB Ye/I0BEKAY.

MeKayHapoaHbIM cOCTaB npenogasatenei w3
Pas3NINYHbIX €BPOMENCKUX YHUBEPCUTETOB-NAPTHE-
poB AaeT 6onee WKMPOKOe MpeacTaB/eHUE O Ha-
LMOHANIbHOM oOnbiTe paboTbl C MeXAYHapPOAHbIM
npaBoMm, B YaCTHOCTU EBpPOMENCKOM KOHBEHLMEN.
Bnarogapsa mexayHapogHOMYy COCTaBy CTyAEHTOB
B 3TOM y4ebHOM npougecce Hapaay C HEMEUKUMU
CTYAEHTaMM B y4eby BOB/IeYEHbl MONOAbIE NHOAM U3
MHOTFOUYMUC/IEHHbIX EBPOMENCKMUX U HEEBPOMENCKUX
rocyAapcTs.
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BocctaHue Hapopa Kak onpaspgbiBaloLyee
o6cToATEeNbCTBO: YronosHoO-npaBoBana KOHCTPYyKUUA

AHHOTauMA

CTaTbs NocBsLlEHa ogHOMY U3 Hanbosiee CNOPHbIX U 3a-
6bITbIX BONPOCOB Yro/1I0BHOrO NPaBa — BOCCTAHUIO KaK OT-
OENbHOMY OCHOBAHMWIO, NCKAKOYAOLWEMY NPecTynHOCTb
OEeAHWNA, B OTHOLUEHWM NPEeCTYnaeHU, COBepLUEHHbIX
B X04e BOCCTaHWA. ABTOpP aHaNU3MpyeT UCTOpUYecKue,
MeXAyHapoaHble, KOHCTUTYLUMOHHbIE U PEeNUrno3Hble
OCHOBaHMA 414 NpaBa Ha poga Ha BOCCTaHMe. 3aTem OH
dbopmynunpyeT ycnoBma A0NYLLEHUA BOCCTaHUA KaK 06-
CTOATENbCTBA, WUCKAKOYAKOLWEro npecTynHocTb AeAHUA.
B cTaTbe menaetcs BbiBOA, YTO BOCCTaHME MOXKET bbiTh
npuemnemMo Kak 0bCToATeNbCTBO, MCKOYaloLLee npe-
CTYMHOCTb AEAHUA, TO/IbKO B UCKAKOUUTENbHbBIX CAYYasX.

Kntouesble cnosa: BocctaHune, 06CTOATENbCTBA, UCKIO-
YatoLwme NPeCcTyNHOCTb AeAHNA, MeXKAYHaPOoAHOe ryma-
HWTapHOe MNPaBo, YCA0BMA MPaBOMEPHOCTM, MPecTyn-
HOCTb AeAHUA.
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People’s Rebellion as a Justification: Criminal Law
Concept

Abstract

The article concerns one of the most debatable and neg-
ligible issues in criminal law — rebellion as a separate jus-
tification ground for crimes committed in a course of it.
The author analyzes the historical, international, consti-
tutional and religious grounds for the right of rebellion.
Then he formulates the conditions for admitting rebel-
lion as a justification ground. The article concludes that
rebellion may be treated as a justification ground only in
extremely exceptional circumstances.

Key words: Rebellion, justification circumstances in
criminal law, international humanitarian law, conditions
of lawfulness, criminality of deed.

1 Gennady Esakov, Doctor of law, professor, Pacific Rim and Russia Terrorism and Extremism Counteraction Group,
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BOCCTAHUE HAPOAA KAK OMPABAbIBAIOLLEE
OBCTOATENBLCTBO: YIO/ZIOBHO-NMPABOBAA KOHCTPYKUMUA

«...Koraa AnvHHLIN pag 3noynotpebneHnii u Ha-
CUNUNA, HEM3MEHHO MPEeCcNeayoWnX OHY U Ty Ke
uenb, obHapyKMBaeT CTpemaeHne NoAYUHUTL Ha-
poa, abcontoTHOMY AecnoTusmy, TO NpaBo U AOAT
HapoAa CBEepPrHyTb Takoe NpaBUTENbCTBO M CO34aTb
HOBble rapaHTUM obecneyeHua cBoel bOyayluen
6e30nacHoOCTU...». ITU C/l0Ba M3 aMepUKaHCKOM
Jeknapaumun Hesasucmmoctn 1776 roga, npuHaa-
Nexalime nepy W3BECTHOro rymaHucrta Tomaca
OxkeddepcoHal, co BpemeHem, C NpPU3HAHMEM
BCceoblLero n3bumpartenbHOro nNpaBa M yTBepXKae-
HMEeM OEMOKPaTUYECKUX MPUHLMUMNOB MOCTPOEHUA
NpaBUTeNbCTBA, Ka3anocb Obl, yTpaTUBLIME CBOHO
aKTyaNnbHOCTb, B NOCAeAHME roAbl — B 0CO6EHHOCTH
Ha NOCTCOBETCKOM MPOCTPaAHCTBE — BHOBb 0bpenu
3HaYnMmocTb. COOTBETCTBEHHO, CObObITUA, CBA3AH-
Hble C MacCOBbIMM HApPOAHbLIMM BbICTYNAEHUAMMU,
TpebyloT cBOei OUEHKM M B TOM YMUCNEe Yro/ioB-
HO-NpPaBoBOM. 0 Hawemy MHEeHMIo, 3Ta OLEHKa
MOMKEeT 6bITb AlaHa B paMKax MOHMMaHMA BOCCTAHUSA
HapoAa Kak BO3MOMXHOro 06CToATeNbCTBA, UCKALO-
YalowWero NPecTynHoCTb AeAHUA, XapaKTepucTuKe
KOTOPOro M NOCBALLEHA HAacToALLAA CTaTbA.

OAHaKo npexae BCero, HeCKo/IbKO C/NOoB cre-
AyeT CKas3aTb O MpaBe HapoAa Ha BOCCTaHME Kak
TAKOBOM, MOCKO/IbKY 6e3 ero puanMyeckoro npu-
3HaHKWA, NPAMOro MAM npeanosaraemoro, cama
no cebe NocTaHoOBKa Bonpoca 06 ob6cToATeNbCTBE,
MCKNtOYaloWeM NPecTynHoCTb AesHuA, Geccmblc-
NIeHHa: 3Tn aelncTemA Bcerga 6yayT npectynHbl. Ha
3TOT BOMPOC MOKHO AaTb MONOMKUTENbHbIN OTBET?,

1 Cm.: WengoH T. Nonutnueckas édunocodpus Tomaca
OxeddepcoHa / nep. caHrn. M., 1996. C. 42-45, 71—
75.

2 Bonpoc o nNpaBe Ha BOCCTaHUe AebaTupyeTcs B KOH-
CTUTYLUMOHHO-NPABOBON NTEpPaAType, XOTA B LLeSIOM
npeobnagatoliee MHEHWE NPUIHAET ero orpaHUYeH-
HYIO AeCTBEHHOCTb. [10 Halwemy MHeHUto, B Poccumn
NpaBo Ha BOCCTaHWE MOXKET ObITb BbIBEAEHO M3 MO-
noxeHui ct. 2 n 3 KoHctutyumm PO.

CM. nogpobHee pasninyHble TOUYKK 3peHns: Komapo-
Ba B. B. ®opmbl HenocpeACTBEHHOW AeMOKpaTUK B
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OCHOBbIBAACb KaK Ha MeXAYHapOAHbIX aKTax O
npaBax 4Yeno0BeKa, TaK U Ha OnbITeé OTAE/NIbHbIX O-

CyAapcTB.

% %k %k

B MexayHapoAHOM MpaBe BOMPOC O BOCCTa-
HUW B OCHOBHOM 06CYy»KAaeTcs B KOHTEKCTE NpaBa
Hapo4oB Ha camoonpeaeneHue, NPU3HAHHOTO, B
yactHocTu, YctaBom OOH (n. 2 cT. 1, cT. 55) 1 Mex-
AYHAPOAHbIM MAKTOM O FPaXKAAHCKUX U NOAUTUYe-
CKMx npaBax (n. 1 c1. 1). CooTBETCTBEHHO, NpPeob-
najaowee MHeEHWE He AOMNYCKaeT O4HOCTOPOHHEN
peannsauum Npaea Hauui Ha camoonpeneneHue,
O4HAKO B UCKNOUUTENBHBIX CyYasnx, Koraa umeet
MecTo rpyboe HapylleHWe nNpaB YenoBeKa, yrposa
CYLLECTBOBAHMIO M KYNAbTYPHON MAEHTUYHOCTM Ha-
pofAa, 3TO NPAaBO MOXKET ObITb MPUHYANTENBHO U Ha-
CUNbCTBEHHO PEann3oBaHoO®.

Ewe oAWH MmeXAyHapOAHO-NPaBOBOM acnekKT,
CBA3AHHbIA C BOCCTAHWEM, KacaeTcs OTBETCTBEH-
HOCTM rocyAapcTBa 3a AeNcTBMA BOCCTaBWMX. B
cooTBeTCTBMM co cTaTbel 10 MpoekToB cTaTel 06
OTBETCTBEHHOCTM TFOCYAAPCTB 33 MeXAyHapoa-
HO-NPOTMBOMNPaBHblE AEAHWUA, AENCTBMUA MOBCTAH-
YeCcKMX AOBUXKEHUN B xoae 6Gopbbbl 3a BAacTb,
KOTOpble BNOCAEACTBUM CTAHOBATCA HOBbIM MNpa-

Poccun. M., 1998; AsakbaH C. A. JemoKkpaTtna npo-
TECTHbIX OTHOLIEHWI: KOHCTUTYLMOHHO-NPABOBOE
nsmeperue // KOHCTUTYLMOHHOE U MyHULMNAAbHOE
npaso. 2012. Ne 1. C. 3—-17; Xopowwunbues A. U. Oc-
HOBHble QYHKLMW BNACTM Hapoda MO OTHOLLUEHMUIO
K rocyaapctBy B COBPEMEHHOM JeMOKpPaTUyYeCKom
obwectee // KOHCTUTYUMOHHOE U MyHULMNANbHOE
npaso. 2013. Ne 2. C. 6—-10; Komuccapos W. B. MNpaso
HapoAa Ha ConpoTMB/IEHME B 3amMaZHOM NpPaBOBOW
MbIC/IM C gpeBHelwnx spemeH go XIX B.: ucropu-
Ko-npaBoBoi aHanu3 // KOHCTUTYLMOHHOE U MYHMU-
ymnanbHoe npaBo. 2010. Ne 5. C. 18-25; KpacuHcKui
B. B. O npaBe Hapoaa Ha BoccTaHue // BoeHHo-topu-
AMYecKnin kypHan. 2006. Ne 4. C. 21-23.

3 Cm. noapobHee: B. BUTUTYM 1 Ap. MexayHapogHoe
npaso: y4ebHUK / nep. c Hem. M.: MHdoTponuk Me-
ava, 2011. C. 47, 262-265.
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BMUTENIbCTBOM CTPaHbl, PAaCCMATPMBAIOTCA KaK Aeu-
CTBMA rOCygapcTBa B MeXAyHapOAHO-NPaBOBOM
CMbIC/IE; TOXKe CaMoe NPUMEHMMO K AENCTBUAM ce-
LLECCUOHUCTCKUX ABUKEHMN, 06pa30BaBLUMX HOBOE
rocygapcreo. B KommeHTapuax K STOMy AOKYMEHTY
yKa3blBaeTcs, 4To No obLemy npasuay rocyaapcrso
He HeceT OTBETCTBEHHOCTM 3a AeNCTBUA TaKUX ABU-
KEHWI, OAHAKO B C/ly4yae yCnewHOro OKOHYaHWA
BOCCTaHUA U NOCNEAYIOLEro 3ameLleHmA NPexHmX
OpPraHoOB roCyAapCTBEHHOM BNACTU NOBCTaHYECKUNE
OBUXEHUA CTAHOBATCA HOBbIMU TOCYAAPCTBEH-
HbIMW OpraHamm B MeXAYyHapoAHO-MPaBOBOM
CMbIC/1€ N NOTOMY MX AENCTBMA B NPOLUAOM MOTyT
paccMmaTpuBaTbCA KaK AeWcTBMA rocygapcrsa. B
CNyyae e HeyCcnewHOoCTU BOCCTaHUA AaHHOe npa-
BMNO HENPUMEHUMO®.

HaumoHanbHOe 3aKkoHOAATeNbCTBO pAfda CTpaH
TaKXKe AOoNyCKaeT NpaBo Ha BoccTaHue. Tak, npaso
Ha BOCCTaHMe 3aKpenieHo B cTaTbe 3 KoHCTUTYyummn
NinToBckoi Pecnybnuku, ctatbe 23 KoHCTUTYyuMmM
Yewckon Pecnybnunku, crtatbe 32 KoHCTUTyumM
CnoBaukoi Pecnybamku.

Hanbonee nogpobHO npaBo Ha BOCCTaHWe
(npaBo Ha conpoTtusnenune, Widerstandsrecht) pe-
TYIMPYyeTca 3aKOHOZATENbCTBOM [epmaHUM (4TO
HeyauBUTENbHO, MPUHMMAA BO BHUMAHME TAXKe-
NbI UCTOPUYECKUI ONbIT 3TOro Hapoza). CornacHo
NyHKTY 4 ctatbk 20 OcHoBHOro 3akoHa ®Pl, «ecnu
MHble cpeacTBa He MoOryT ObITb MCNONb30BaHbI,
BCE HEMLbl MMEIOT NPaBO Ha COMPOTUBIEHUE NIo-
6omy, KTO npegnpuvHUMaeT MOMbITKY YCTPaHUTbL
3TOT (KOHCTUTYLMOHHO onpeaeneHHoir — [.E.)
CcTpon». B HemeuKoN nuTepaType MNpaBoO Ha Co-
NPOTUB/AIEHNE OTHOCUTCA K TaK Ha3blBaeMbIM OC-
HOBaHUAM, WCK/OYAOWMM M[POTUBOMNPABHOCTb
nesHus, Rechtfertigungsgriinde. K uncny ycnosuii
€ro peanunsauunmn n ycTpaHeHma NpecTynHocTn aen-
CTBUI OTHOCAT, HAaNPUMep, JOCTAaTOMHOCTb NOBOAA
K COMpPOTUBAEHUIO, TAe TONAbKO /AWlIb Hecorna-
cue ¢ AeUCTBUAMM BAACTU B XOA4e MOJIUTUYECKOTO

4 Cm.: Draft Articles on the Responsibility of States
for Internationally Wrongful Acts, Report of the ILC
on the Work of its Fifty-third Session, UN GAOR,
56th Sess, Supp No 10, UN Doc A/56/10. N.Y., 2001.
P. 111-118. KpuTnyeckMin aHanus JaHHOW HOPMbI
cm.: J. D’Aspremont, ‘Rebellion and State Responsi-
bility: Wrongdoing by Democratically Elected Insur-
gents’ (2009) 58 ICLQ 427.
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OVCKypca elle He OnpaBAbiBaeT CCbIIKY HA MYHKT
4 ctatbn 20 OcHoBHOrO 3aKoOHa. lpaBo Ha conpo-
TMBNEHME HaMnpaBAeHO KaK MPOTUB HEe3aKOHHbIX
OEeNCTBUIN «CBepXy», Tak M MPOTMB MOMbITKK pe-
BO/IIOLMN «KCHU3Y», KOTOPAA YrpOXKaeT KOHCTUTY-
LMOHHOMY CTpoto. DopmynmpyroTca [OCTaTOYHO
cTporve TpeboBaHMA B CBA3U C BO3MOXKHbIM yLLep-
60M oNA MUPHOTO HaceneHusa, n eaBa N He camas
OCTpas AUCKYCCUA MAET NO BONPOCY O TOM, B KaKOM
CUTYaLMN MOMKHO HayMHaTb COMPOTUB/EHME, T.e.
KOrga CTaHOBUTCA OYEBMAHOM NOMbITKA YCTPAHUTL
KOHCTUTYLMOHHbIM CTPOM U KaKOBbl CNeacTBUA 3a-
61YKOAEHWUA CONPOTUBAAIOLLMXCA B CBA3M C 3TUM®.

PenvrnosHbie AOKTPUHbI, NCTOPUYECKM OKas3bl-
BalOlLMe BAMAHWE HA coAepXKaHue npasa, Takxke
[OMyCcKalT BOCCTaHue. B vacTtHocTh, coBpemen-
Hbl KaTexmsuc Katonumueckol uepksm (KKL) ro-
BopuT: «CoBecTb 06A3bIBAET rparkgaHMHa He cne-
00BaTb MpPeAnuCcaHMAM TPaXKAAHCKUX B/lacTen,
€C/IN OHM NPOTMBOpPEYAT HPABCTBEHHbIM 3aKOHaM,
OCHOBOMO/MAraloWMMm NpaBam YenoBeKa U yY4eHUIo
EBaHrenna. OTKas OT NOBUMHOBEHWA TPAXKAAHCKUM
BNACTAM, Koraa TpeboBaHMA MX NPOTMBOPEYAT CO-
BECTW, HaxoauT cebe onpasgaHve B pPa3IMyMMU
mexay cnyxeHnem bory u cayxeHnem nonmtuye-
cKomy obuwecTsy... CONnpoTUBAEHNE YTHETEHUIO CO
CTOPOHbI NOAUTUYECKOM BNACTU HE A0MKHO Noby-
KOATb K MPUMEHEHUIO OPYXUA, KPOMe CUTyauuu,
npyW KOTOPOW HAaNNYeCTBYIOT BMeCTe B3ATble caeay-
lowme ycnosuma: 1 — B ciiydae ABHOro, MOCTOAHHOIO
W OAUTENbHOrO HapyweHua ¢yHAaMeHTaAbHbIX
npas YesnioBeKa; 2 — Korga ucyepnaHbl BCe WUHblE
BO3MOXHOCTU; 3 — eCcnu 3TO He BbI3bIBAET eLle Xya-
Wwux 6ecnopaakos; 4 — ecn ecTb cepbe3Has Ha-
AeXaa Ha ycnex; 5 — ecnm HEeBO3MOXKHO pPasyMHO
npeaycmMoTpeTb NyYliMX pelleHui»®. BeccnopHo
WMHTEepeCHbl 34ecb GopMyanpyemble YyCIOBUA A0NY-
CTUMOCTWN BOOPYKEHHOIO BOCCTAHUA.

Mcnamckas npaBoBas MbiC/b (B ee NOAUTUKO-U-
AEeaNNCTUYEeCKOM BapMaHTe), C OAHOW CTOPOHbDI,
NCXoaMT U3 Npe3ymnumumn HeobxoaMMoCTM NOBUHO-
BEHMA BNACTW, NOKOALLENCA B TOM YMUC/ie Ha Kopa-
Huyeckom cTuxe’. C Apyroit CTOPOHbI, BOCCTaHMe

> Cm. nogpobHee: NK-StGB-Paeffgen Vor § 32 Rn 179-
184a.

& KKLU, §§ 2242-2243.

7 KopaH, cypa 4, cTux 59.
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NPOTMB NPUTECHEHUN WU KECTOKOro npaBaeHUuA
cYMTaeTCA onpaBAaHHbIM; HO M 34eCb AONyCcKaeTcA
He TO YTobbl NPaBO HA BOCCTaHME, CKONbKO AaeTca
MOpPaNbHO-pPennrMo3Hoe onpasgaHve emy. Ho
B LE/NOM BOCCTAaHME PACCMATPMBAETCA KaK Kpawn-
Hee cpeacTso; bonee nogxoAAWMMN CpeacTBamm
BCEraa ABNAIOTCA COBET U yBeELLEeBAHMA NPaBUTeNA.
M TonbKO NpAmoe oTnageHue ero oT ucaama onpas-
AblBAaeT HACUNBbCTBEHHOE CBEPXKEHUE BnacTu. [axke
HeonpaBAaHHOE BOCCTaHME B MC/IAMCKOM Mpase
(mo Tex nop, Noka BOCCTaBLUIME MOKA3bIBAIOT BEP-
HOCTb Pennrnun) BAeYET CPABHUTENBHO «MAFKOE»
obpalleHne ¢ BUMHOBHbIMM, HAMpPaB/lEHHOE He
CTONbKO Ha MX HaKa3aHWe, CKONbKO HA BO3BpaT B
06 LWNHYA.

B poccuiickolt yronoBHo-npaBoBoi antepartype’
BOMPOC O COOTHOLEHUM BOCCTAaHUA U YroJIOBHOIO
3aKOHa 06X0ANTCA NPENMYLLECTBEHHO MONYAHUEM,
M 0O CerogHAWHero AHA eABa /I HE OCHOBHbIM
NCTOYHUKOM B 3TOM OTHOLUEHWUW BbICTyNaeT paboTa
A. ®. KoHun. Untnpya A. ®@. bepHepa, OH yKasbiBa,
4YTO «HapOA, MPaBUTENbCTBO KOTOPOro CTpemMMuTCA
HapyLWKWTb ero rocyfapcTBeHHOe YCTPOMCTBO, UMeeT
B CWMy NPABOBOro0 OCHOBAHWA Heobxoammown obo-
POHbI NPaBO PEBONIOLMM, NPABO BOCCTaHMA», Kak

& Cm. noapobHee: Khaled Abou El Fadl, Rebellion
and Violence in Islamic Law (Cambridge, 2002);
G. Bowering (ed.), The Princeton Encyclopedia of
Islamic Political Thought (Princeton, 2013), 459—-460;
S. Tabassum, ‘Combatants, not bandits: the status of
rebels in Islamic law’ (2011) 93 International Review
of the Red Cross 121.

° WHTepecHoe 3ByyaHMe 3Ta npobnema npuobpeta-
eT, ec/i1 cnepoBaTb CTapol rocyaapCcTBEHHO-NPaBo-
BOM OOKTpuHe. Tak, H. M. KopkyHoB, aHanusupys
npupoay rocyaapCTBEHHOM BNACTM, YKasbiBan: «...
BNACTBYET Hag, NoAAaHHbIMW rOCYAapcTBO..., MOTOMY
YTO NoAAaHHbIe CO3HalT ceba OT Hero 3aBUCUMBbI-
MU, U BNaCTBYET MMEHHO HACTO/1bKO, HAaCKO/IbKO OHU
CO3HatoT 3Ty 3aBUCMMOCTb. B cTeneHn mx cosHaHus
33aBMCMMOCTM Mepa M rpaHMLa BAACTM rocyaapcTaar
(cm.: KopkyHoB H. M. YKas u 3akoH. CN6., 1894. C.
181-182). CooTBETCTBEHHO, BOCCTaHME YCTpaHseT
3Ty 3aBUCMMOCTb U YCTPAHAET, KaK c/ieacTeue, BnacTb
B r1a3ax BOCCTaBLUMX; YeM bonee 06LWMNPHO OHO, TEM
MeHbLLE NPOCTPAHCTBA A/1A BNAACTU OCTAeTCs TaK, YTo
B KAKOW-TO MOMEHT OHa McYe3aeT BOBCE.

0 KoHn A. @. O npase Heobxoammoi ob6opoHbl. M.,
1866. C. 44.
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MOHO CYyAUTb M3 AajsibHENLWero nsnoxexusa, A. @.
KoHu cornalwaetca B NpUHUMMIE C TaKOM NOCTaHOB-
KoM BOMPOCa, XOTA U OrOBapUBAETCA, YTO KBOMPOC
0 npaBe Heobxoanmoi obopoHbl Hapoga NPOTUB
HE3aKOHHO [ENCTBYHOLLEro MNpPaBUTeNbCTBa, MpPO-
ABNAOLWMNINCA B BUAE BOCCTAHUA, PEBOMOLUMU — HE
OTHOCKTCA K 0b6cyRaeHnto Heobxoanmoin 060poHbI
B yronosHom npase»*. anee um popmynumpytorca
CO CCbIZIKOM ONATb e Ha A. ®. bepHepa [OCTaTOYHO
YKECTKME YyC/I0BUA MPAaBOMEPHOCTU TAKOFO BOCCTa-
HUA: «...A18 TOrO, YTObbI... MOI/10 6bITb NPUMEHEHO
npasBo HeobxogMmoin 060pPOHbI..., Heobxoanmo
TpeboBaTb, YTOObI HapylweHHOe MpPaBO AEWNCTBU-
TENbHO NpPUHAZNEXKAN0 HapoAy, AeNCTBUTENbHO
6blN0 HapylweHo, 1 4YTobbl peBontouMa 6blna no-
CNeaHUM CpeacTBOM 3aLUMTbI»!2,

* % %k

Takmm ob6pasom, nNpu3HaBaAa NpaBO Ha BOC-
CTaHWe, BCnen 3a peanvs3aumen 3TOro nNpasa,
ycrnewHon nmbo e HeT, Mbl MePEXOANM K YronoB-
HO-NPaABOBOWN OLLEHKE CUTYaLMKM, NOCKONbKY TaKas
peannsaumna HemsberKHO HapyLLaeT YyroJloBHO-MNpa-
BOBbl€ 3anpeTbl, CBA3aHHblEe C HEAOMYCTUMOCTbIO
HACUNbCTBEHHOrO 3axBaTa WK YAEPrKaHMA BAACTH,
NPUYMHEHUA BPEeaa KU3HU, 300P0OBbI0, UMYLLECTBY
M T.4. 9Ta OUEHKa MOXET ObiTb cAenaHa B pamKax
WMHCTUTYTa 06CTOATENBbCTB, MCKAIOYAOLLLMX NPECTYN-
HOCTb A€AHUA, B N0/1b3y YEro, MO Hallemy MHEHUIO,
MOXHO NpuBeCcTU ABa AoBoAa. Bo-nepsbix, nepe-
YeHb 06CTOATENLCTB, MCKAIOYAIOLLLMX NPECTYNHOCTb
AesAHnA, ABASETCA MO NPU3HAHHOMY MHEHWUIO OT-
KPbITbIM: HE BCE N3 HUX KOAMPULMPOBAHDI B rnaBe 8
YK P®. Bo-BTOpbIX, €CM CONPOTUB/IEHME HEMNPABO-
MEPHbIM AeNCTBUAM NpeacTaBMUTeNIEN BNACTM pac-
CMaTpuMBaeTca No npasuaam o Heobxogmmon obo-
poHe (cT. 37 YK P®D), To Tem 6onee ecTb OCHOBaHUA
0XBaTUTb bosiee macwTabHoe coNnpoTUBAEHUE BNa-
CTAM y4yeHnem 06 06CTOATENBCTBAX, MCKAOYAOLLMX
npecTynHocTb AeAaHna. COOTBETCTBEHHO, AOMNYCKas
KaK 0OLLYO NOCbIZIKY BOSMOXHOCTb PaCCMOTPEHUS
BOCCTAHMA Hapoda Kak camocmoamesisHo20 HEKO-
Jughuyupo8aHHoO20 06cmoamesibCmMaa, UCKAYato-
wez20 npecmynHocmMoe 0esaHUA, MOXHO YTBEPXKAATD,
4yTO, UCXOAA U3 TEOPETUYECKON KOHCTPYKLMKN BCEX

1 Tam xe. C. 45.
2 Tam xe. C. 46.
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MPABA YE/TOBEKA U YITO/IOBHOE NPABOCYAUE

TaKUX 0O6CTOATENLCTB, NPU3HAHME NPABOMEPHOCTHU
NPUYMHEHUS Bpena B PAMKax TaKOro BOCCTaHMUA
6yaeT 3aBuceTb oT cobatoaeHus ycaosuli npaso-
mepHocmu Oelicmsull npu 8occmMaHuu. UX MOXHO
BblAENUTb HECKONbKO: 1) AONKHO MMETb MECTO
BOCCTaHME; 2) OHO AONKHO MMETb A0CTAaTOYHbIN
noBog,; 3) BOCCTaHWE JOMKHO OblTb €4UHCTBEHHbBIM
CpPeacTBOM A06UTbCA U3MEHEHWI; 4) OHO AONKHO
ObITb yCnewHbIM; 5) AENCTBMA NPU BOCCTAaHUU He
AONKHbI BbIXOAWUTb 3a Npeaenibl Heobxoanumoro.

Bo-riep8bix, AONKHO UMETb MECTO MMEHHO Ha-
POAHOE BOCCTaHMe, a He rocyAapCTBEHHbIN nepe-
BOPOT, MaccoBble Hecnopsaaku, TEPPOPUCTUYECKUE
WAN SKCTPEMUCTCKUE BbICTYNAeHMA U T.N. focyaap-
CTBEHHbIE NEPEBOPOTLI, XapaKTEPU3YOLWMECA Y3-
KMM KPYroM Y4aCTHUKOB U UCKAOUNTENbHO NYHOM
NOSINTUYECKON HANPaBAEHHOCTbIO AEWCTBUM, He
MOFYT PacCMaTPMBATLCA KaK OTpakalolive BOJIO
Hapoga. MaccoBble becnopagKu, B CBOK oYepesb,
He MOryT 6bITb BOCCTAaHMEM MOCTO/IbKY, MOCKObKY
He MpeAnonaratoT CMeHbl BAACTU, XOTA UM MOTyT
ObITb NPUCYLLM NOAUTUYECKME TpeboBaHuA. [OnAa
BOCCTAaHMA XapaKTePHbI: a) MacCOBOCTb ABUMKEHUSA
(c HEOBXOAMMOCTBIO OLLEHOYHbIN MPU3HAK, Npea-
MONAraloLLMn, YTO CYLLECTBEHHAA AONA HACENEeHUA
CTPaHbl MW MeCTa, rae NOAHMMAETCA BOCCTAHME,
NPUHUMAET B HEM Y4acCTUE AN KaK MUHUMYM MOA-
AepXKuBaeT ero); 6) uenn BOCCTaHUA — CMeHa BAa-
CTU M Nepexop, Kak cneacTBue K ynpaBaeHUIO rocy-
[apCTBOM Ha OCHOBE MPABOBbIX A4EMOKPATUYECKUX
NPUHLKUMNOB C yCTpaHeHMeM B ByayLiem OCHOBaHUM
K BOCCTaHuto. [py 3TOM BOCCTaHME, KaK Npaswuso,
XapaKTepu3yeTca «cpegHen» ynpaBAseMOCTbHO:
3TO He eAMHOe ABUMKEHWE, a CKopee obbeauHe-
HWEe OAMHAKOBO HaMPaBAEHHbIX FPYNMn Ha Ha4aib-
HOM 3Tane, KOTopble TONbKO BNOCNEACTBUU MOTYT
06beanHUTBCA noa obwum pykoBoacTBom. Boc-
CTaHWE MOXKET BbITb KaK BOOPYKEHHbBIM U OTKPbITO
HaCUNbCTBEHHbIM, TaK U HOCUTb MUPHbIN XapaKTep
aKUMI rpaXKAaHCKOro HENOBMHOBEHMA, OTPULLAHUA
3aKOHHOCTW NONIUTUYECKOTO PEKMMA, MACLITAOHbIX
3a6acTOBOK M AEMOHCTPALNMN, CHUMKEHUA IKOHO-
MWYECKOM aKTUBHOCTU M OTKA3a OT NOJIMTUYECKOTO
COTPYAHMYECTBA C BNACTbHO.

NHTepecHO OTMETUTb NOAX0A, UCNOMb30BAHHbIM
B KOMMeEHTapuAX K ctaTbe 10 yXKe ynoMUHaBLUMXCA
MpoeKToB cTatelt 06 OTBETCTBEHHOCTM rOCYAAPCTB
33 MEXAYHapoaHO-NPOTUBONPABHbIE AEAHUA, rae
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Nnpu OLUEHKe HPpUANYECKON Npupoabl MOBCTaHYe-
CKOTO ABUXKEeHUA npeaaaraetca npuoberatb K CTaTbe
1 JononHUTeNbHOro NPOTOKONA K KeHEBCKMM KOH-
BeHuMam ot 12 asrycta 1949 ropga, Kacatoweroca
3aLUNTbI XKEPTB BOOPYHKEHHbIX KOHPANKTOB HEMEK-
AyHapogHoro xapakTepa (Mpotokon 1), oT 8 utoHaA
1977 ropa. B ykazaHHON HOpMe OaeTcs CCbl/IKa Ha
«AHTUNPABUTENbCTBEHHbIE BOOPYXKEHHbIE CUAbIN»
WIN  «apyrme OpraHM30BaHHbIE BOOPYXKEHHbIE
rpynnbl», KOTOpble HAXOAATCA NOA4 OTBETCTBEH-
HbIM KOMaHZOBAaHMEM W OCYLLECTBASAIOT TaKOM
KOHTPOAb Haf, Y4acTblo TEPPUTOPUN CTPAHbI, KOTO-
pbl NO3BOASET MM OCYLLECTBAATL HEMPEPbLIBHbIE U
COrnacoBaHHble BOEHHblE AEUCTBUA U NMPUMEHATb
MpoTokon. Nim, ¢ gpyroi CTopOHbI, NPOTMBONOCTAB-
NAKTCA CAYyYaM HapyLWEeHMA BHYTPEHHEro nopaaka
M BO3HWMKHOBEHMA 0O6CTAaHOBKM BHYTPEHHEN Hanps-
KEHHOCTU, TaKMe Kak becnopagku, oTaeNbHble U
cropagnyeckme akTbl HACUAMA N UHbIE aKTbl aHa-
NIOTMYHOTO XapaKTepa, He ABAAIOLWMECA BOOPYIKEH-
HbIMU KOH(AMKTamMME, ITO A0CTAaTOYHO KECTKUIA
KpUTEPUI NPU3HAHMA BOCCTAHUA TakoBbIM™, 1 ero
BPAA4 /I MOXKHO nogaepatb. [pu atom 6Gesyc-
NIOBHO, YTO B C/1y4ae €ro HaAm4ma BOCCTaHUE MMeeT
MECTO; OA4HAKO N B UHbIX, MEHEE OPraHN30BAHHbIX
OBUMXKEHMAX MOMKHO YCMOTPETb MPU3HAKM BOCCTa-
HUA.

Bo-emopbix, BOCCTaHME BO3MOXHO TOJIbKO
TOrga, Korga cuTyaumsa B rOCygapcCTBe XapakTe-
pU3yeTCs CBOEM UCKAKUUTENbHOCTbIO. WHbIMK
CNOBaMW, AOONXEH CYLLeCTBOBATb AOCTATOYHbIN
nosof (OCHOBaHWE) K BOCCTaHWIO, U MocnegHee
OOMKHO OblTb €ANHCTBEHHBIM U BbIHYXAEHHbIM
CpeacTBOM A006UTbCSA M3MEHEHUI K nydwemy. YTo
KacaeTcs A0CTaTOYHOro nosoga (OCHOBaHWA), TO
3TO KpaWlHe cNoXKHoe ansa GopMyanpoBaHKUA yCio-
BME, NOCKO/IbKY onpeaennTb Ty rpaHb, 32 KOTOPOW
HAYMHAETCA NPaBO HA BOCCTaHWE, OYEBUAHO 3a-
TPyaHUTENbHO™. HM npu Kakux obctosTenbcrsax

13 Cm.: Draft Articles on the Responsibility of States for
Internationally Wrongful Acts. P. 115.

14 Cm.: ). D’Aspremont, Op. cit., 427, 433-434.

> Hanpumep, npegnaraetca cieayrowas nosnuus:
«MpaBo Ha BOCCTaHME — 3TO KpaliHee CPeAacTso. ...
MOYHO MCMNO/Ab30BaTb TO/IbKO A/1S 3aLUTbl KU3HEN
MWUIJIMOHOB TPaKAaH, Korha BCe WMHble BO3MOMHO-
CTW WcyepnaHbl... B cOBpeMeHHbIX YCNOBUAX MpaK-
TUYecKasa peanvsauuma NpaeBa Hapoa Ha BOCCTaHue
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He MOXeT NPM3HaBaTbCA NPUEMIEMbBIM BOCCTaHUE
NPOTUB 3aKOHHOWM BNACTW, HaMpaB/leHHOE Ha ee
CBEpP)KEeHME NPOTUBHMKAMM MOAUTUYECKOTO KypCa,
CTOPOHHMKAMMW OTAENEHUA YacTU TePPUTOPUM TO-
cyaapctea M ApyruMmu NogobHbIMM  FPYRNNMpPOoB-
KaMu, Npu YyCNOBWUW, YTO CamMa BNacTb AeNCTByeT
3aKOHHO. TO/NIbKO HE3aKOHHble AEeNCTBUA BAACTU
[AaloT NPaBO Ha BOCCTaHMe, HO, Byayun KpakHUMm
CPeACTBOM, BOCCTAHWE MOXKET UMETb MECTO TO/IbKO
B KpaliHem cnyyae. Mo Hawemy MHEHMIO, NPaBO Ha
BOCCTaHME MOXKET ObITb peann3oBaHO TOraa, Koraa
BN1ACTb OCYLLECTBAAET reHOLMA HAaceNeHNA UAN ero
4acTK, CoBepLUAET NPECTYN/IEHUA NPOTUB YE/IOBEY-
HOCTW, BMHOBHA B Pa3BA3blBaHWUM arpeccuu npo-
TUB APYroro rocygapctea vau B 6e34eicTBUM Mo
OTPaAXKEHUIO arpeccun. ITo cUTyauum abcontoTHOM
AOMNYCTUMOCTW BOCCTaHUA U Aaxe cKopee 06A3aH-
HOCTW BOCCTaHMA. MHble cnydau (Hanpumep, pas-
BaN WUAW OTCYTCTBME BNACTU™®, rubenbHas coumnanb-
HO-3KOHOMMYECKaAa MOAUTUKA, CUCTEMATUYECKOE
NpenaTCTBOBaHME peann3aunm HapoLOM NpaBa Ha
BblOOpbl N pedepeHayM, BKAOYAA «NOATAaCOBKUY»
NX Pe3yNbTaTOB) MMMNOTETUYECKM MOTYT TOXKE AaTb
NpaBo Ha BOCCTaHWE, OAHAKO «rpajyc» Hef0BOb-
CTBa M MacwWwTab nocnegHero AOMXKHbl AOCTUTATb
346eCb abCONOTHBIX BEIUUNH.

B-mpembux, BOCCTaHME MOXKET OblTb NpUem-
NeMo, ecin 3TO — eAUMHCTBEHHOEe CpeacTBO A0-
6UTbCA M3MEHEHWUI. 34ecb MOXKHO TOBOPUTbL O
Npe3yMnLumMmn 3aKOHHOCTU B OTHOLLEHUWN NETUTUMHO
cbOpMMPOBAHHOW paHee BNAACTU: BOCCTaHWE AOMNY-
CTUMO NULLUb €CAN BNACTb UCKIOYAET NEPCREKTUBY

MOXKET BbITb CBA3aHA TO/bKO C NMPOBEAEHNEM NON-
TUYECKMX penpeccuin UAn NoNUTUKKN reHoumaa Hace-
NIeHWA, a TaKXkKe C 3aXBaTOM roCyAapcTea UM 4acTu
€ro TeppUTOPUN APYrMM rocyapcTBom (BOEHHO-NO-
nMTuYecknum 610Kom). ...B apyrnx obcroaTenbcTBax
NpaKkTU4YecKas peannsauma npasa Ha BOCCTaHME He-
AONYyCTUMA: LOMIKHbI NPOXOAUTH NPeayCMOTPEHHble
3aKOHOZATE/IbCTBOM  MaccoBble 06LLecTBEHHO-NO-
NIMTUYECKME aKuumn (3abacToBKM, NUKETUPOBAHWUA,
AEeMOHCTPaUMK 1 T.4,), @ TaKKe UCNO/Ib30BaTbCA BO3-
MOXHOCTM BblbOpHOro npouecca (nepensbpaHue
[OOIKHOCTHBIX UL, M AEenyTaToB) M NpaBO OT3biBa»
(cm.: KpacuHcKkuit B. B. YKas. cou. C. 22-23).

6 B cmbicne, npuaaBaeMom 3TMm cnosam n. 3 cT. 17
Pumckoro CrtatyTa MexAayHapo4HOTO Yro/fioBHOMO

cyaa.
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€e CMeHbl 3aKOoHHbIM nyTem!’ nnbo, anbTepHa-
TUBHO, A0 TaKOW CMeHbl MaclTabHOCTb Hapylle-
HUIA NpaB YenoBeEKa U HeobxoAMMOCTb npeceve-
HUWA 3TOro He OCTaBAAOT MHOTO BbIXOAA, KPOME KaK
yckopuTb ee®®. U B ntobom cnydae npaBo Ha BOC-
CTaHMe ecTb TOorAa, Koraa BAacCTb B CTpaHe paHee
3axBayeHa NyTem rocyaapCcTBeHHOro nepeBopoTa u
3aXBaTMBLLME ee He HAMEPEBAtOTCA OCYLLECTBUTb B
0603pMmom ByayLiem BO3BPAT K 3aKOHHbIM U Ae-
MOKPaTUYECKMM MexaHM3mMam GopMmnpoBaHMA Op-
raHoB BNacTH.

B-uemeépmebix, eaBa NM He caMoe AMUCKYCCU-
OHHOE YC/I0BME NPaBOMEPHOCTU AENCTBUI MpuU
BOCCTaHMM (M B HEM COMHEBaeTcAa cam aBTop) 3a-
KNOYaeTca B TOM, YTO BOMPOC O MPaBOMEPHOCTH
OENCTBUIM MPU BOCCTaHUN MOXKHO CTaBUTb TOJIbKO
npw ycnewHocTn nocnegHero. HeyaauHoe, noaa-
B/IEHHOE B/1IaCTbi0 BOCCTaHWE AaeT NpaBo CoXpa-
HMBLIEN cebs B KayecTBe TaKOBOW BACTU Npume-
HUTb K BOCCTaBLUMM Yro/I0BHbIA 3aKOH, XOTA, KakK
nokasbiBaeT uctopma®®, yacto cnocobom Haumo-
Ha/IbHOTO MPUMUPEHUS N ABUXKEHMA Brnepes cTa-
HOBUTCSA MacwTabHaa aMHWUCTUS UAM MOMWUIOBA-
Hue. B paBHOW mepe yronoBHbIM 3aKOH NPUMEHUM
K 6bIBLUMM MOBCTaHLLAM, €C/IM NOC/1e CBOMX yCneLl-

7 Hanpumep, OTKasbiBas B NpoBeAeHWU CBOBOAHbLIX
BbIGOPOB MM OYEBUAHO MOATACOBLIBAA UX Pe3y/b-
TaTbl.

18 He BMOAHE KOPPEKTHbIN, HO APKUIA MUCTOPUYECKUIA
npumep cBsi3aH c aHrKniickol CnaBHoM peBontoLmen
1688 r., Korga Hagexaa UcnpasuTb B bByayLiem no-
JIMTUYECKUI KypC CTPaHbl MNOCAe CMEPTU MOXKUIONO
Koponsa fAkosa Il 6Gblna nocrtasneHa nog yrposy po-
AEHUEM Yy HEro HacneaHuka. 3To Bbi3Basio bosee
pewuTenbHble AEWCTBUA ONMO3ULMMK, YCKOPUBLUIEN
CMeHY B/1acTy.

19 He 3ps [OCTaTOYHO M3BECTHbIM sBAsSETcA ado-
PU3M aHIMIACKOTO NoaTa EnusaBeTMHCKOM 3mnoxu
[»koHa XapuHrtoHa: «Treason doth never prosper,
what’s the reason? For if it prosper, none dare call
it treason» (B nepesoge C. 1. Maplaka: «MaTex He
MOMET KOHYUTLCSA YAauen — B MPOTUBHOM Cay4Yae ero
30BYT MHaue».).

20 He BAaBasACb B OLLEHKM M NpU3HaBan onpeaeneHHyo
HebeccnopHOCTb MNpuMmepa, COWNEMCA Ha aMHU-
cTuto, ob6bsBNEHHY0 B Poccum B dpespane 1994 r. «B
uenAx HauMOHaNbHOrO NMPUMMUPEHUA, AOCTUNKEHUA
rpak4aHCKoro mmpa u cornacusa» no cobbitmam 1991
n 1993 rr.
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HbIX AEeNCTBMIN OHM TEPMAT NOPArKEHNE Ha BAMKaN-
WKX OEeMOKpaTUYecKnx Bbibopax OT CBEPrHyTbiX
NOJINTUYECKUX CUA, YTO CaMO Mo cebe yxKe ceuae-
TeNbCTBYeT 06 OTCYTCTBUM B NPOLUIOM NOALEPHKKM
BOCCTaHWA HAapOAOM.

HakoHew, 6-mameix, p[eucTBMA BOCCTaBLUMX
4yTO6bl CYNTATLCA MPABOMEPHbLIMU AOMKHbI ObITb
NponopuUMOHanbHbiMK. [pyrumu cnoBamu, He
AOJ/IKHbI COBEPLUATbCA AENCTBUA, BbIXOoAAWMe 3a
pamMKn HeobxoaMmbIX NpU NPeoAO0/IEHUU COMpPo-
TUBNIEHWA CBEPraeMomn BnacTun. Yem 6onee akTMBHO
OHa conpoTusnaetca, Tem 6osee akKTMBHO MOryT
AeNCTBOBATb BOCCTABLUME, HO OHWU He BNpaBe Npu-
YMHATL U3NUWHMIA ywepb, NpMMeHATb Bceraa 3a-
npeLLeHHble cpeacTa NpU BOCCTaHMM (Hanpumep,
npuberatb K BHecyaebHbIM pacnpaBam, YHWUYTO-
aTb COABLUMXCA B NAEH, 06BABNATL O TOM, YTO
nowaabl He 6yaeTt, u T.N.) UM NPUYUHATL BpPes
NMOCTOPOHHUM NLAM (Hanpumep, pasrpabnaTtb Ha-
ceneHuve, NPUYMHATL Bpes, XMU3HN U 300POBbI0 He
YYaCTBYIOLLMM B CONPOTUBAEHUN FPAXKAAHCKUM 1N-
Lam un T.4.).

OToenbHoO cnenyet OTMETUTL, YTO BOOPYKEHHOe
BOCCTaHMe, 0COBEeHHO AauTenbHoe WM MaclwTab-
HOe, MHOr4A MOXeT NepeHOCUTb CUTYaLMio noj
OXBaT Me)AyHapOAHOro rymaHMUTApHOro npasa
B TOM €ro 4acTu, KOTopasa peryampyeT BOOPYMKEH-
Hble KOHOAUKTbI HEMEXAYHAPOAHOro XapaKkrepa.
B aTOmM cnyyae B 4acTu 3anpeLlleHHbIX AeNCTBUM
6yayT NPUMEHUMbI KaK MMHUMYM MONIOXKEHUA CTa-
TbM 3, 0bwen ana Bcex KeHeBCKUX KOHBEHLUI 06
YNYULEHWM Yy4aCTU paHeHbIX U 6ONbHbIX B AEeNCTBY-
IOLWMX apMUAX, 006 yNyylEeHWU y4acTu pPaHEeHbIX,
601bHbIX U UL, NOTEPNEBLUMX KopabnekpyLleHue,
N3 COCTaBa BOOPYKEHHbIX CUA, Ha mope, 06 obpa-
LLEeHNUN C BOEHHOMJIEHHbIMKW, O 3alluTe rpa*KaaH-
CKOTO HaceneHws BO Bpems BOMHbI (Bce — oT 12
asrycta 1949 roaa). KoHdAMKT, oTBevatowWwmn Tpe-
60BaHMAM, YyCTAaHOB/NIEHHbIM B cTaTbe 1 [lononHu-
Te/IbHOro NPOTOKO/A K KeHeBCKMM KOHBEHLMAM OT
12 aBrycta 1949 roga, KacatoLLeroca 3allmnTbl }KepTs
BOOPYKEHHbIX KOHPNIMKTOB HeMeKAyHapoAHOro
xapakTtepa (Mpotokon Il), oT 8 utoHa 1977 roaa, 6y-
OeT peryinpoBaTbCa TaKKe AONOAHUTENBHO U HOP-
MamM yKasaHHoro MNpoTokona?!,

21 Cm.: Oasug, 2. MpUHLMNbI NPaBa BOOPYMKEHHbIX KOH-
dnunkTos / nep. ¢ pp. M., 2011. C. 128-130, 138,
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OAHAKO B MHTEPECYIOLLLEM HAaC KOHTEKCTE BaXKHO
He CTONbKO YKa3aHHOE pas3/inume, CKONbKO Cne-
aylouwee pasrpaHUYeHne, KOTopoe NpoBOAMUTCA B
MeXKAYHAPOAHOM rymaHuTapHom npase. C ogHoOM
CTOPOHbI, BbIAENAKTCA BOOPYKEHHbIE KOHOAUKTDI
HEMEXAYHapOAHOro XapaKTepa, noanajatowme
nop, aevictene nMbo TonbKo obLiein ctaTbn 3 He-
HEBCKUX KOHBeHUWI, nMbo u obuweih ctatbn 3
eHeBCKMx KoHBeHUMi, 1 MpoTokona Il, u, ¢ gpy-
ron, — C/y4an HapylweHuA BHYTPEHHero nopsaaka
M BO3HWKHOBEHWA OOCTAHOBKW BHYTPEHHEM Ha-
NPS»XeHHOCTN, Takue Kak «becnopankun, oTaesb-
Hble U CNnopagMyYecKkne akTbl HACUMA N UHbIE KTl
aHaNOrM4yHoro xapakrtepa...» (n. 2 cr. 1 MpoToKona
I1). KpuTepuin pasrpaHuyeHMa NpeasiodkeH B pe-
weHnn MexayHapoaHoro TpubyHana no GoiBLiei
tOrocnasun no deny Taduya, roe yKasbiBaeTcA Ha
WHTEHCMBHOCTb KOH)/IMKTAa M OPraHM30BaHHOCTb
CTOPOH KOH}AMKTA, YTO NO3BONAET Pa3rpaHUYnUTb
BOOPYKEHHbIN KOHPAUKT M 6aHAMTM3M, Heopra-
HM30BaHHbIE M KPATKOCPOYHble BOCCTaHUA, Tep-
POPUCTUYECKYIO aKTUBHOCTb, Ha KOTOpble He pac-
NPOCTPAHAETCA AENCTBUE HOPM MEXKAYHAPOAHOro
rymaHutapHoro npasa (§ 562)%2. Takum obpaszom,
cnepyeTt NPOBOAMUTL PA3MUME MENKAY BOOPYKEH-
HbIMW KOHPNMKTaMN HeMEeXAYHapOAHOro XapakK-
Tepa U He AOCTUraloWMMMU UX YPOBHA BOCCTAHU-
AMU. B nocnegHem cnyyae rocyaapctso (BnacTb)
M BOCCTaBLIME CBA3aHbl, NO cnosam 3. [asuaa,
«0bWMM npaBom», T.e. BHYTPEHHMM MNPaBOM W
MeXAYHapOoAHbIM MPaBoOM (MpaBamu ANYHOCTU B
YyacTHoCcTM)?:. B CBA3M C BOCCTAHMAMM B COBPEMEH-
HOM MEeXAYyHapOo4HOM NpaBe MMeeTcA TeHAEeHUNA
BblAENATb Te NpasBa JIMYHOCTM, KOTOpble HWUKOrAa
M HW NPU KaKMx ob6CToATeNbCTBAX He moryT bbiTb
HapylweHbl (NpMMepoM HeaZonyCcTUMbIX MocAra-
TENbCTB Ha 3TW NpaBa MOryT HbITb Te cpeacTBa NpU
BOCCTaHMMW, KOTOPblE, KaK NpeacTaBnAeTca, Bceraa
3anpeLeHbl U NpuBeAeHbl HAMM BbllWwe), XOTA 3Ta
061acTb MeXAyHapOAHOTrO NPaBa HAXOAMTCA eLe B
cnabo paspaboTaHHOM cOCTOAHUN?,

CoOTBETCTBEHHO, [AOENCTBMA NpU  BOCCTaHUW,

144-145.

22 Tadi¢ Case (Judgment) ICTY-94-1 (7 May 1997). O
npakTUKe X NpUMeHeHna cM. noapobHee: Jasug d.
YKas. cou. C. 131-138.

3 Cm.: Aasug 3. YKas. cou. C. 209.

24 Cm.: Tam xke. C. 208-213.
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BbIXOAALLME 33 PAMKM YKa3aHHbIX YC/I0BUI NpPaBo-
MepHOCTU, 06Pa3yIOT yMbILIEHHbIE NPEeCcTynaeHnn
MPOTMB }KM3HU U 340P0OBbA, COBCTBEHHOCTU UM OC-
HOB KOHCTUTYLUMOHHOIO CTPOA, KBaNUbULMpyemble
Ha 06LLMX OCHOBAHMAX.

%k %k %k

Mbl NOHMMaeM, YTO HaCToALLEeN CTaTbel, Ho-
cALLeN NpPeMmyLLEeCTBEHHO XapaKTep MOCTaHOBKM
BOMPOCA M He NpeTeHAyloLel Ha AeTasbHbIi aHa-
3 n GoOpMyINpPOBaHNE MCYEPTbIBAIOLWMX NPABUA
KBa/MOUKALMM COOTBETCTBYIOLMX CNy4YaeBs, 3aTpa-
rMBaeTcA [0CTAaTOYHO 6OoNe3HeHHas ANA MHOTMX
cTpaH Tema. OAHAKO YroNOBHbIM 3aKOH HE A0/IKeH
6bITb CTPAyCcOM, NPAYYLLMM FONOBY B NECOK B CU-
TyauuMu BOCCTaHWUA. HanpoTuB, YeTKoe NOHMMaHue
npeaenos NpaBoOMepPHOCTU AENCTBUIA NpU BOCCTa-
HUW NOALEPKUT yBaXKeHMEe K 3aKOHY W NO3BONMUT
NMPMMUPUTL NPABa YE0BEKA C YTrON0OBHbIM NPABOM.
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TeppuTopuanbHan LeNoCTHOCTb YKpauHbl B cBeTe
Pe3ontoumnm 68/262 leHepanbHoii Accambnen OOH

AHHOTauuA

27 mapTa 2014 ropa leHepanbHaa Accambnes OOH npu-
HAna Pesonounio 68/262 «TeppuTopuanbHasa LENocT-
HOCTb YKpauHbI». Ee nonoxeHua cnegyeT TONKOBATb B
KOHTEKCTe 0bLero mexayHapogHoro npasa. Hacrtos-
LWasA CTaTbA COOEPMKUT KaK aHa/IN3 KAHOYEBbIX NOIOXKe-
HUIN Pesontoumm 68/262 1M COOTBETCTBYIOLLME MPAKTU-
YyeckmMe pekomeHaaumu, Tak u 6onee obuime BbIBOAI,
Kacalolimeca, B YaCTHOCTWU, MENKAYHAPOAHON oOTBeT-
CTBEHHOCTM 3a MOCAraTe/NbCTBa Ha TePPUTOPUaNbHYIO
LLe/IOCTHOCTb rocyAapcTs. ABTOP NMPUXOOMUT K BbIBOAY,
4yTo nNpuHATUE Pe3ontoummn 68/262 MOXKET 3a/0KUTb
OCHOBY A/1A Pa3BUTUA HOBbIX HOPM MEXAYHapo4HOro
npaBa — B YaCTHOCTW, KACalOLLMXCA OTBETCTBEHHOCTM 33
naTpuauna,.

KntoueBble cnosa: Arpeccuda, Kpoim, HATO, OBCE, na-
Tpuauua, Pesontouma 68/262 leHepanbHoit Accambien
OOH, Poccuitckas depepauma, TeppuTopuanbHasa Le-
NIOCTHOCTb, YKpaunHa

1

Cepreit CaanuH

Marucrp mexayHapoaHOoro npasa npas YenoBeKa (ICCeKCCKUM yHu-
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Teta KUM3IN (AnmaTbl, KasaxctaH)?

E-mail: s.sayapin@kimep.kz

The Territorial Integrity of Ukraine in the Context of
the UN General Assembly Resolution 68/262

Abstract

On 27 March 2014, the UN General Assembly adopted
Resolution 68/262 entitled «Territorial integrity of
Ukraine». It provisions should be interpreted in the con-
text of general international law. This article contains
an analysis of key provisions of Resolution 68/262 and
according practical recommendations as well as some
more general conclusions pertaining, in particular, to
international responsibility for assaults against States’
territorial integrity. The author arrives at the conclusion
that the adoption of Resolution 68/262 may lay a foun-
dation for the development of new norms of interna-
tional law — in particular, of those establishing responsi-
bility for patriacide.

Keywords: Aggression, Crimea, NATO, OSCE, patriacide,
Resolution 68/262 of the UN General Assembly, Russian
Federation, territorial integrity, Ukraine

Sergey Sayapin, LLM in International Human Rights Law, University of Essex (United Kingdom), Dr. iur., Humboldt
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TEPPUTOPUA/IbHAA LLENOCTHOCTb YKPAUHbI B CBETE
PEsontoummn 68/262 FreHEPAIbHOU ACCAMBNEU OOH

BeepeHue

AHHekcua Kpbima Poccuiickoit ®epepaumeit B
mapTe 2014 roga asnaeTca ogHUM 13 Hambonee ce-
Pbe3HbIX BblI30BOB COBPEMEHHOMY MEXAYHAPOs4-
HoMmy npasy. PaboTaa Haa cBoeil moHorpaduen,
NOCBALLEHHOM MPEecTynaeHns arpeccumn?, A, Kak
M MHOTMEe Jpyrve MccnepoBaTenn, He MOT AaXKe
npeacTaBuUTb, YTO NOCTOSIHHbIN YneH CoBeTa bes-
onacHoctu OOH (panee — CoseT BesonacHocTw),
KOTOpPbIM NOCnefoBaTeNbHO BbICTYMan MNpPOTUB,
Hanpumep, BTOPXKEHUN B MpaK 1 JiIuButo nog py-
kosogcTeom CLUA, B Heganekom byayuiem cam co-
BEPLUMT aKT arpeccmmn NpoTUB APYKECTBEHHOrO ro-
cydapctBa M AKOObI «BbpaTckoro» Hapoga. Tenepo,
KOrga 3TO NPOM30LL/I0, BO3HUK Lenbli pag Bonpo-
COB B TEOPMW U NPAKTMKE MEXKAYHAPOAHOrO NPaBa,
KOTOPOE, K COXaJIEHUIO, B O4epeaHOM pa3 npoae-
MOHCTPMPOBANO CBOK cfabocTb nepes yrposoi
NPUMEHEHUNA CUNbI OAHMM U3 KPYMHbIX UTPOKOB Ha
MEXKAYHAPOOHOM apeHe.

27 mapTa 2014 ropga leHepanbHaa Accambnes
OOH (panee — leHepanbHaa Accambnen) npuHaAna
Pesontounio 68/262 «TepputopuanbHaa LEeNocT-
HoOCTb YKpauHbI» (aanee — Pesontounn 68/262; Pe-
3onoums)®, Kotopan, cpeau npodero, NpusbiBaeTt
«BCe rocygapcTBa OTKA3aTbCA M BO34EPXKMBATLCA
OT 4EeNCTBUIM, HaMNpPaBAEHHbIX Ha YacTUYHOE WU
NoAHOEe HapylweHMe HaAUWMOHANbHOro eAMHCTBA U
TEPPUTOPUANBHOMN LLENIOCTHOCTM YKpauHbl, B TOM
yncne ntobbIX NOMNbITOK U3MEHUTb FPAHULbI YKpa-
WHbl C MOMOLLbIO YFPO3bl CU/I0IK UK ee NPUMeHe-
Hua». [lpeacTaBnAaeTcA Noe3HbIM MPOAHANU3ZU-

1 MHeHUs, N3N0KeHHble B HacToAllel cTaTbe, OTpa-
YaloT UCKNOUYMTENbHO TOUKY 3peHus aBTopa.

2 Cm. B uenom: S. Sayapin, The Crime of Aggression in
International Criminal Law: Historical Development,
Comparative Analysis and Present State (T. M. C. Ass-
er Press / Springer, 2014).

3 CM. nonHbli TekcT Pesonouum no agpecy:
http://daccess-dds-ny.un.org/doc/UNDOC/GEN/
N13/455/19/PDF/N1345519.pdf?OpenElement
(aaTa noceweHuns — 15 Hoabpsa 2014 roaa).
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poBaTb KNtOYeBble MONOMKEHWUA 3TOW pe3ontoumu
yepes npusmy obLLero mexayHapogHoro npasa
C Uenblo onpegeneHua COOTBETCTBYHOLLMX HOPM,
NMmeroLwmMx 065A3aTe/IbHbINA XapaKTep U «CKPbITbIX»
3a TWATeNbHO CHOPMYNMPOBAHHBIMM MYHKTAMM
pe3onouMuM, a TaKKe NpeaocTaBUTb Mpeasioxe-
HWA OTHOCUTENbHO Mep, KOoTopble YKpanHa MoXKeT
NPUHATb ANA 3aLNUTbl CBOMX 3aKOHHbIX MHTEPECOB
N BOCCTAHOB/IEHUA W 3aLLUTbI TePPUTOPMAJIbHOM
Le/I0CTHOCTMK.

1. Cratyc Pesoniounn 68/262 B COOTBETCTBUM
C MeXAyHapoaHbIM NpaBom

Kak npaBuno, nonaratot, 4To akTbl [eHepanbHOM
Accambnen He MMelT HOPUANYECKM 0bA3aTeNb-
HOM cunbl. OB6LeEenpPU3HAHHBIM WUCKAOYEHNEM U3
3TOro npasmaa cYUTaOTCA NosoXKeHua Ycrasa OOH
(nanee — VYcraB), perynvpyolmne «BHYTPEHHUEN
OTHoWweHuA TeHepanbHon Accambneun c gpyrumu
rnasHbiMu opraHamm OOH*. B cooTBETCTBUM CO CTa-
Tben 10 YcTaBa, leHepanbHaa Accambnes ynosHo-
MoYeHa «obcyKaaTb Ntobble BONPOCHI MAn aena B
npeaenax Hacrtoauwero YcraBa uam oTHocalwmeca K
NOIHOMOYMAM N PYHKLMAM Nt06Oro m3 OpraHos,
npeaycMOTPEHHbIX HACTOALLMM YCTaBom, U [...] de-
aAame pekomeHoayuu YneHam OpraHumzaumm Obbe-
AWHeHHbIX Hauunii nnmn CoseTy besonacHocT nam u
YneHam OpraHusaumm n Cosety besonacHoctn no
NtobbIM TaKMM BOMpPOCaM UK Aenam» (BblAeneHo
asTopom). OgHAKo, MOAXOA, COMMACHO KOTOpoMmy
pe3ontounmn leHepanbHon Accambneun cumTatoTca
HE MMEeLWUMN IPUANYECKOM CUAbl BOObLLE, AB-
nAeTcA CAMWKOM ynpoLlleHHbIM. Pesontouun [e-
HepanbHon Accambnen moryT, BO-nepsblX, coaep-
YKaTb NONOXKEHUA, oTparkaroLme HOPMbI, KOTopble

4 Cm.:S. Bleicher, “The Legal Significance of Re-Citation
of General Assembly Resolutions”, 63 AJIL (1969), pp.
444 — 478, at 445. Cm. Take: Y.-L. Liang, “The Gen-
eral Assembly and the Progressive Development and
Codification of International Law”, 42 AJIL (1946), pp.
66 —97.
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00 3TOr0 CyLW,ecTBoBa/M B OObIYHOM WAM AOro-
BOpPHOM dopme, naun, BO-BTOPbIX, CNOCOOBCTBOBATH
Pa3sBUTUIO «TBEPAOro» MeXAYyHapo4HOro npasa
BnocneacTsum®. B nepBom ciyyae pesontounmn He
3aMeHsAT coboin o0b6sA3aTeNbHble HOPMbI MeEXAy-
HApPOAHOro npaBa, KOTOPble OHWM BOCMPOWU3BOAAT,
HO NULWb NPUMEHSAIOT AENCTBYIOLLME HOPMbI K KOH-
KpeTHbIM cutyaumam®. Mo mHeHuto C. Bneixepa,
TaKne pe3oNiouUnm «yperyanpyroT NpaBoBbie pa3Ho-
rNacna» U KMMeKT NPABOBYH 3HAYMMOCTb BHe 3a-
BMCUMOCTW OT N10ObIX 0PULIMANBbHbIX MPaBOTBOPYE-
CKMUX NOJIHOMOYMI, NPeaoCTaBAEeHHbIX YCTaBom»’,
Bo BTOpOM C/lyvae NpUHATUE PE30/IOLLUM ABNAETCA
KNPOMEXKYTOUYHbIM» YyC0BUEM POPMUPOBAHUNA CO-
OTBETCTBYHOLWMX HOPM MEXAYHAapPOAHOro npasa u
YKa3blBaeT Ha BEPOATHOE HanpaBaeHWe pPa3BUTUA
Taknx Hopmé. QueBnaHo, Pesonoumsa 68/262 oTHo-
CUTCA K NepBOM rpynne, NOCKO/IbKY OHa BOCNPOU3-
BOAUT 0bLle0bA3aTeNIbHbIE HOPMbI MEXAYHApPo4-
HOro nNpaBa — B YaCTHOCTWU, MOJIOXKEHUA CTaTbn 2
YctaBa OOH. Taknm o6pasom, MOXKHO yTBEPKAATD,
YTO MOCKOJIbKY HOPMbl MEXAYHAapOAHOro npasa,
coaepxauwmeca B Pesontoumm 68/262, nan Hopmbl,
K KOTOPbIM OHa OTCbl/1IaeT, UMeIT 06A3aTeNbHYIO
OPUANYECKYIO CUATY, TO U CaMa Pe30aoLMA OONXKHA
paccmaTpmBaTbCA — Kak MMHUMYM, B 3HAYMTENIbHOM
CTeNeHN — B KayecTBe umerowerr obasatenbHyro
PUANYECKYLIO CUNY.

MokasaTenbHO, YTo, NpMHAB Pe3ontoumnto 68/262,
leHepanbHas Accambnes npogonkuaa CBoko Mnpo-
FPECCMBHYIO MPAKTUKY YPEryIMPOBAHUA CAOXKHbIX
BOMNPOCOB B CUTyaumax, Korga CoseT besonacHo-
CTK Obln HecnocobeH WAKM He Xenan NoafepKu-
BaTb MeXAyHapoAHblii mup mn 6e3onacHocTy’. B
cooTBeTCcTBMU co cTaTbelr 24(1) YctaBa OOH, Coset
be3onacHOCTM HeceT «OCHOBHYI OTBETCTBEHHOCTb
3a nogaep:kaHne mMexayHapoaHoro mupa u bes-
onacHoctu». XoTa komneteHuua CoseTa besonac-
HOCTW B AaHHOM cdepe ABNAETCA KOCHOBHOM» (HO
He UCKNOUYUTENbHOWY), APYrMe rNaBHble OpraHbl

5 Cm.: P. Malanczuk, Akehurst’s Modern Introduction
to International Law (7th revised edition, 1997),
pp. 54 — 55; M. Shaw, International Law, 6th edition
(Cambridge University Press, 2008), p. 115.

& Cm.:S. Bleicher, npum. 5, cTp. 447.

7 Cm. Tam e, CTp. 445,

8 Cm.: P. Malanczuk u M. Shaw, npum. 6.

9 Cm.: S. Sayapin, npum. 3, cTp.122 — 124,
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OOH — B yvactHocTH, [eHepanbHaa Accambnes u
MexayHapoaHbii Cya — TaKKe NPOoABAAIOT pacTy-
WA YypOBEHb AaKTUBHOCTM B pEeLUeHMU BOMPOCOB,
CBAI3aHHbIX C NpuMeHeHMem cunbl®®. HaumHaa c
¢deBpans 2014 roga, B CBA3U C YKPAUHCKUM KPU3U-
com CoseTt be3onacHOCTM He pa3 4eMOHCTPMPOBaA
HECOCTOATENIbHOCTb B BbIMO/IHEHWUW CBOEM [NaBHOM
dyHKumn't. CootBeTcTBEHHO, [eHepanbHaa Accam-
6nea nmena NosHoOe NPaBoO NPUHATb CUTyauUMIO B
YKpanHe K pacCMOTPEHMIO B COOTBETCTBUM C nep-
BbIM NpeanoxeHnem ctatbu 11(2) Ycrasa OOH, a
npuHaTMe Pesontouumn 68/262 HUKOMM 0b6pasom
He MPOTUBOPEYMIO MOJIOKEeHUAM YcTaBa, pasrpa-
HMYMBAIOLWMM COOTBETCTBYIOLWME nosHOMouunA le-
HepanbHoM Accambnen n Coseta besonacHocTwm.
Tenepb ¢ uenbto obecneyeHna McNonHeHUA Pe-
30/10UmMKn 68/262 YKpanHa B OAHOCTOPOHHEM MO-
pAaake nMbo B COTPYAHNYECTBE C APYHKECTBEHHbIMMU
rocyaapcTBamMu AOJIXKHA NPUHATL Mepbl, Npegaara-
emMble MeXXAYHapOoAHbIM MPaBoOM C y4eTOM npeam-
6ynbl U Pe30NOTUBHBIX NONOXKEHMN Pesontouunu.
Kak 6yaeT nokasaHO HUXKe, 3TU Mepbl [MaBHbIM
06pa3oM BbITEKAOT M3 HOPM, PErynpyroLmnX BO-
npocbl cobntoaeHna 4oroBopos, OTBETCTBEHHOCTH
rocygapcTs 3a MeXAyHapoAHO-NPOTUBOMpPaBHbIe
OeAHMA N yBaXKeHUA npas vyenoseka. C apyroi cro-
POHbI, ByAeT NOKa3aHo, YTO MeXAYHapOAHOe U Ha-
LMOHaNbHOEe Yro/IoBHOE NpaBo, yCTaHaBAMBatloLwee
WHOMBUAYANbHYIO YTOMIOBHYKO OTBETCTBEHHOCTb 33
npecTynieHne arpeccum, He MOXKeT NPUMEHATbLCA
B AAHHOM CMTyaUUM NO TEXHUYECKMM NPUYMHAM, A
YKpauHe cnegyet paccMOTpeTb BONPOC O BHECEHUN
COOTBETCTBYHOLWMX UIMEHEHUIM B YTONOBHbIN 3aKOH
W MHble COOTBETCTBYIOLLME HOPMATUBHO-NPABOBbLIE

10 Cm. Tam Xe, cTp. 49 — 53. Cm. Take: C. Gray, “The
Use and Abuse of the International Court of Justice:
Cases concerning the Use of Force after Nicaragua”,
14 EJIL (2003), pp. 867 — 905; L. Gross, “Review of
the Role of the International Court of Justice”, 66 AJIL
(1972), pp. 479 — 490.

11 Cm. no nosoay naccusHoctn CoseTa besonacHocTh B
YPEerynmpoBaH1Mn BbI30BOB MEXAYHapO4HOMY MUPY
n 6esonacHoctu: S. Sayapin, npum. 3, cTp. 48 — 49.
Cm. Takxe: R. Falk, “What Future for the UN System
of War Prevention”, 97 AJIL (2003), pp. 590 — 598;
M. Shaw, npum. 3, ctp. 1209; W. M. Reisman, “The
Legal Effect of Vetoed Resolutions”, 74 AJIL (1980),
pp. 904 —907.
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aKTbl C LUenbto obecneyeHuns ny4iien 3awmnTbl B by-
ayuem. bonee noapobHble peKomeHAaLUN No UM-
naemMeHTauMn OTAeNbHbIX NONOKEHU Pesonoumnm
NPUBOAATCA HUXKE.

2. NonoxeHua npeambynbl Pesontoumnn 68/262 n
MUX NpaBoBOe 3HaYyeHue

Mpeambyna Pe3ontoumn 68/262 nmeeTt gocTa-
TOYHO Cepbe3HOoe 3HaYeHue, MOCKONbKY OHa coaep-
YKUT CCbIIKM Ha pAg, AEUCTBYIOLWMX SOTOBOPHbLIX U
0BbIYHbIX WMCTOYHUKOB MEXKAYHAPOAHOro MpaBsa,
BK/It0YaA HECKO/bKo nosnoxeHui Yctasa OOH, Ko-
Topble ObiNM HapylweHbl B XOA4e KPbIMCKOrO Kpwu-
3uca. Kpome Toro, npeambyna aBnaeTca OCHOBOW
ONA pe3oNTUBHbLIX MYHKTOB Pe3ontoumn, KoTopble
AOJ/IKHbI TONKOBATbCA B €4UMHCTBE C HEN.

MocnefoBaTeNbHO PACCMOTPUM 3TU NMYHKTbIY.

Mepeobili nyHKmM npeambynbl rnacut: «BHoBb
noaTBeprKOana nepsBocTeneHHoe 3HavyeHue YcTasa
OpraHusaummn ObbeanHeHHbIX Hauunii B gene co-
AEVUCTBUA YTBEPKAEHUIO BEPXOBEHCTBA MpasBa B
OTHOLUEHMAX MeXay rocygapcrsammn». Bce uneHsbl
OpraHuzaummn O6beguHeHHbIX Haumin o06s3aHbI
cobnogatb Yctas OpraHusauuun, MMeoWwmMn Bbic-
WYy cMay cpeam OOTOBOPHbLIX MCTOYHMKOB MeEXK-
AyHapogHoro npasa®. Mo MHeHMIO paga aBToOPOSB,
Yctae OOH nmeeT obsa3aTenbHy0 CUAy Aarke anAa
TeX HEMHOIUX roCcyAapcTB, KOTOpble He ABAAITCA
yneHamn OOH, B cuny cBoei GpaKkTU4ECKON YHUBEP-
canbHocTn'®. Taknm 06pasom, Npu TONKOBAHMUM CO-
OTBETCTBYIOLWMX 06A3aTeNbCTB KaK YKpPauHbI, TaK U
Poccuiickon depepaumm B COOTBETCTBUM C YCTaBOM
OOH unan ntobbimn Apyrumn 40roBOPHbIMU UCTOY-
HUKaMM MeXAyHapoaHOro npasa, NpenmyLLecTBo
DOMKHO oTgasatbea Yctay OOH.

12 B HacToALWel cTaTbe paccMaTPMBatOTCA TO/IbKO nep-
Bble MATb NYHKTOB Npeambynbl. MpegmeTbl WeCTOro
N CeAbMOro NyHKTOB B 3HAYUTENbHOM CTeneHu ne-
PEKNMKAIOTCA C COAepPIKaHNeM aHaNM3a YeTBePTOoro u
NATOro NYHKTOB Npeamby/bl, a TaK}Ke € NATbIM pe3o-
NOTUBHbBIM NYHKTOM Pe3ontoumnn. B Lenax skoHomMum
neyaTHOM NaoWaan aBTOp PEKOMEHAYET YNTaTeNsaM
06paTUTLCA K 3TUM NYHKTaM CaMOCTOATENbHO.

13 Cm. Ycras OOH, cT. 103.

4 Cm.: P. Malanczuk, npum. 6, ctp. 309; S. Sayap-
in, npum. 3, cTp. 84 — 90. Cm. Takske: http://www.
un.org/en/members/nonmembers.shtml (naTa
noceweHuns — 27 oktabpa 2014 roga).
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Bmopodl nyHKm npeambynbl ycTaHaBAnBaeT
cnepytouee: «Ccblnaacb Ha NpefycMOTPEHHble B
cTatbe 2 YcraBa ob6A3aTenbcTBa BCEX rOCyAapcTB
BO34EpXMBATbCA B UX MEKAYHAPOAHbIX OTHOLIe-
HUWAX OT Yyrpo3bl CUIOM NN ee NPUMEHEHMUA NPOTUB
TEPPUTOPUANBHON LENOCTHOCTM UM NOANTUYECKOM
He3aBMCUMMOCTM NtobOro rocyaapcTsa U paspeLlaTtb
CBOW MeXAyHapoaHble Cnopbl MUPHbIMU Cpea-
cTBamu». Bo BTOpOM nyHKTe npeambynbl ynomu-
HatoTcAa npuHumunel OpraHmsaummn O6bEeANHEHHbIX
Hauwui, 3akpenneHHble COOTBETCTBEHHO B CTAaTbAX
2(4) n 2(3) YcraBa. Kpome Toro, 4To 3TM NPUHUMUNDI
MMEIOT BbICLIYIO CUy B chepe mexayHapoaHOro
[0roBOPHOro Npasa, B YaCTHOCTU, 3anpeT yrposbl
CUNOM WA ee MPUMEHEHMA TaKXkKe MpU3HaeTca
HOopMoOI1 06bl4HOrO Npasal® n aaxke UMNepaTUBHOM
HopmoOW oblero mexayHapogHoro npasa.'® Ko-
MUCCMA MeXAyHapOoAHOro npasa B KommeHTapum K
MpoekTam cTaTelt 06 OTBETCTBEHHOCTM rOCYyAapCTB
3a MeXAyHapoaHO-NpoTMBonpasHble geAaHna 2001
roga onpeaenseT umnepaTMBHbIe HOPMbl 06LLero
MeXAyHapoAHOro npasa (jus cogens) no cmbicny
cTaTen 53 1 64 BeHCKOM KOHBEHLMM O NPaBe MeX-
AyHapoaHbix gorosopos 1969 roga Kak «HOpPMbI
OCHOBOMO/IAraloWero xapakrepa, OTK/JAOHeHue OoT
KOTOPbIX HEeAOoNyCTUMO JaXKe, eCin UHoe npea-
YCMOTpPEHO gorosopom»'’, u npusoauT npumep

15 Cm.: P. Malanczuk, npum. 6, ctp. 309; M. Shaw, npum.
6, cTp. 1123; T. M. Franck, “Who Killed Article 2(4)?
or: Changing Norms Governing the Use of Force by
States”, 64 AJIL (1970), pp. 809 —837; L. Henkin, “The
Reports of the Death of Article 2(4) Are Greatly Ex-
aggerated”, 65 AJIL (1971), pp. 544 — 548; J. L. Kunz,
“The Nature of Customary International Law”, 47
AJIL (1953), pp. 662 — 669.

16 Cm.: S. Sayapin, npum. 3, ctp. 91 — 104. Cm. TaKkxe:
E. Schwelb, “Some Aspects of International Jus Co-
gens as Formulated by the International Law Com-
mission”, 61 AJIL (1967), pp. 946 — 975; I. Scobbie,
“The Invocation of Responsibility for the Breach of
“Obligations under Peremptory Norms of General In-
ternational Law”, 13 EJIL (2002), pp. 1201 — 1220; A.
Verdross, “Jus Dispositivum and Jus Cogens in Inter-
national Law”, 60 AJIL (1966), pp. 55 — 63.

17" Cm.: Draft articles on Responsibility of States for
Internationally Wrongful Acts with commentaries,
Yearbook of the International Law Commission 2001,
volume Il (Part Two), p.112. Cm. Take: J. Crawford,
“Revisiting the Draft Articles on State Responsibility”,
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3anpeTa arpeccumn, To ectb NPUMEHEHUA CUbI OA-
HMM roCcyaapcTBOM MPOTMB APYroro B HapylleHue
MeXKAYHapoaHOro npasa, B KayecTse Hambonee sap-
KOro npumepa Takux Hopm.® KoHeuyHo, cepbesHble
HapylweHna o06A3aTeNbCTB, MNPOMCTEKAIOWMX U3
MMNEPATUBHbIX HOPM OOLLEr0 MeXAYyHapOoAHOro
npaea, BAekyT 6onee cepbesHble MNOCAEACTBUA,
yem «OObIYHbIE» MENKAYHAPOAHO-NPOTMBOMNPAB-
Hble geaHunA'. B cooTBeTcTBMM CO cTaTbel 41 Mpo-
€KTOB CTaTell 06 OTBETCTBEHHOCTM TOCYAAPCTB, K
TaKMM NOCNeACTBUAM OTHOCATCA, B YacTHocTH, (1)
0683aHHOCTb FOCYAapCTB COTPYAHMYATb C LLESbHo
NONOXUTb KOHEL, NPaBOMEPHbIMM CPeaCTBAMM Jito-
6oMy cepbe3HOMY HapyLIEHMIO NO CMbICAY CTaTbK
40 (cT. 41(1))®, a Takke (2) obpalLéHHOE KO BCeM
rocygapcrsam TpeboBaHMe He NpM3HaBaTb NpPaBo-
MEPHOM CUTyaLMIO, CNOMMBLLYIOCA B pe3ynbTaTte
Cepbe3HOro HapylweHua no cmbicny ctatbn 40, u
OKa3blBaTb MOMOLLb MW COAENCTBME B COXPAHEHUU
Takow cutyauum (cT. 41(2))*.

Komuccms mexxayHapogHoro npasa chopmynm-
poBasna cneayoLmMin KOMMEHTapUiA K cTaTbe 41(1):22

«[...] Ha rocymapctBa BO3naraeTcs no3mMTMBHOE
0623aTenbCTBO COTPYAHUYATD C LLENbIO 10/10HUMb
KOHely, cepbe3HoMy HapyweHuro [...] YuuTbiBas
OFPOMHOE KONMYECTBO OOCTOATENbCTB, KOTOpble
MOTYT BO3HUKHYTb, NOJIOXKEHME He yCTaHaB/IMBAET
KOHKpeTHble ¢opMbl coTpyaHudectea. CoTpya-
HMYECTBO MOXKET MPOUCXOAUTb B pPamMKax COOT-
BETCTBYIOLWLEN MeXKAYHAapOAHOM oOpraHuMsauuu, B
yactHoctK, OpraHmnsauum O6beanHeEHHbIX Hauwnii.
Bnpouem, NyHKT NepBblii NpeaycMaTpMBaAET TaKKe
BO3MOHOCTb COTPYyAHMUYECTBA BHE NOObIX NHCTU-
TYTOB.

[MyHKT nepBbi He] 3aKpennseT, KakMe Mepbl
OOMKHbI MPUHMMATb rocygapcTea 41a Toro, YTobbl
NMOMIOXUTb KOHEL, Cepbe3HOMY HapyweHuo [...]

10 EJIL (1999), pp. 435 — 460.

18 Cm.: Draft articles, npum. 18, ctp. 127.

19 Cm. Bbllwe, Chapter Il (“Serious breaches of obli-
gations under peremptory norms of general inter-
national law”). Cm. Takxe: C. J. Tams, “Do Serious
Breaches Give Rise to Any Specific Obligations of the
Responsible State”, 13 EJIL (2002), pp. 1161 — 1180.

20 Cm.: Draft articles, npum. 18, ctp. 113.

21 Cm. Bblwe, cTp. 114,

22 Tam xe. HeoduumanbHbl NepeBoa, BblAeNeHO aB-
TOPOM.
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Takoe cOTPyAHMYECTBO AO0MKHO MNPOUCXOOUTb C
MCNONb30BaHMEM MPABOMEPHbIX CPeAcTs, Bblbop
KOTOPbIX 3aBUCUT OT OOCTOATENbCTB KaXKAOW KOH-
KpeTHoW cuTyauuun. Bnpouem, oueBnaHo, 4to 064-
30HHOCMb COmMpyoOHUYaMb 80371020eMCA Ha 8ce
2ocydapcmea, He3asucumo om Mmoo, 3ampaau-
8alOM AU UX HErocpedcmeeHHO cepbe3Hble Hapy-
weHuA [...]».

B cBoto ouyepegb, B OTHOWeEHUU cTaTbu 41(2)
Komucema mexayHapogHOro npasa pasbACHUAA,
41O 06A3aHHOCTb HEe NPU3HaBaTb NPABOMEPHOW CU-
TYaLUMIo, CNOXUBLLYIOCA B pe3y/nbTaTte Cepbe3HOoro
HapywWeHMA UMNepaTMBHON HOPMbl OBLLEro MeXxX-
AYHapOAHOro npasa, MMeeT KONJIEKTUBHOE U UH-
aAvBuayanobHoe namepeHus.”* OTHocuTeNbHO 06-
3aHHOCTM He OKa3blBaTb MOMOLb UM COAENCTBUE
B COXPaHEHMU HenpaBOMEpPHOW cuTyauuun 6bino
pasbsacHeHo cnegytouwee: «[...] 3Ta 06A3aHHOCTb
He CBOAMTCA K HenocpeacTBEHHOMY COBEpPLUEHUIo
MeXAYHapoaHO MNPOTUBOMNPABHOINO AeAHUA, HO
BK/IIOYAET TaKXe noaaeprkaHme cMTyaumn, BO3HUK-
WeKn B pe3ynbraTe TAaKOro HapyWeHUA, N He 3aBU-
CUT OT TOrO, ABNAETCA /I OHO ANAWMMCA UNU HeT
[.]»%,

BHMMaTenbHoe wu3ydyeHune Pesontoumn 68/262
Nno3Bo/AET cAenatb BbIBO4, O TOM, YTO NOAABAA-
towee 60nblWNHCTBO YneHoB OOH Ha MOMEHT ro-
JI0OCOBaHMA MO pe3oaoUnn NpUaepPHKMBaIUCL MOo-
31MuMK, 4To 0b6a nocneacTeuA, NPenyCMOTPEHHbIE
cTaTbelt 41 MpoeKToB cTaTelt 06 OTBETCTBEHHOCTU
rocyaapcrs, NPMMeEHUMbI K cuTyaummn B Kpbimy, a
MMEHHO: NyHKTbl 1 — 4 Pe3ontounn 68/262 oxsatbl-
BAlOT Pa3/IMyHbIe acrneKTbl COTPYAHMYECTBA YNEeHOB
OOH c uenblo coxpaHeHUA HALMOHANBLHOTO eauH-
CTBa M TEPPUTOPUANBHOM LLEOCTHOCTU YKPauHbI, B
TO Bpems, KaK MyHKTbl 5 1 6 KacaloTca HenpusHa-
HMA NOObIX N3MEHEHUI cTaTyca ABTOHOMHOM Pe-
cnybankm Kpbim m ropoga Cesactonons. Xota Mpo-
eKTbl cTaTe 06 OTBETCTBEHHOCTM rOCYAAPCTB He
ynomuHatotca B Pesontoumn 68/262, cucTeMHbIN
aHanu3 nonoxeHun Pesontoumm No3BosAeT COOT-
HecTn nx co ctatben 41 MpoekToB CTaTen 06 oTBET-
CTBEHHOCTM roCyAapcTB U PeKOMEHA0BaTb BAACTAM
YKpauHbl ccbinaTbca Ha Pesonoumio 68/262 B ee
B3aMMocCBA3M co MNpoekTamu cTaTelt 06 OTBETCTBEH-

3 Tam xe.
24 Tam e, cTp. 115 (HeoduMUManbHbIl Nepesoq).
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HOCTW rocygapcTs.

Tpemul nyHKm npeambynbl TakoB: «Ccbl-
NIaACb TakXe Ha cBoto Pesontounto 2625 (XXV) ot
24 oktabpsa 1970 roga [...] 1 BHOBb noaTBeprKAan
3aKpeniieHHble B Hel NPUHLUUNLI O TOM, YTO Tep-
pUTOPUA rocyaapcTBa He A0MKHA 6bITb 06bekTOM
npuobpeteHna ApPYyrMM rocyaapcTBOM B pesy/ib-
TaTe yrposbl CUAON UNK ee NPUMEHEHUA U YTO Nto-
6ana nonbITKa, HanpaBAeHHaA Ha YacTUYHOE WU
NosIHOe HapylleHWe HaLWMOHANbHOro eguHCTBA U
TEPPUTOPUANbHON LLEeNOCTHOCTU rocyaapcTBa Uau
CTPaHbl, UM UX NOJIUTUYECKON HE3aBUCMMOCTH,
HEeCoBMeCTMMA C LLeIAMU U NpUHUMNamm YcTaBay.

Jeknapauma o0 NpuHUMNAAX MeXAyHapOAHOro
npaBa, KacCaloWMXCA APYKECTBEHHbIX OTHOLIEHUM
N COTPYAHUYECTBA MeXAy rocyaapcTBamu B COOT-
BeTcTBUM ¢ YcTaBom OpraHmsaumm O6begMHEHHbIX
Hauui, npuHataa B popme npuaoxkeHua K Peso-
nounm MeHepanbHol Accambnen 2625 (XXV) ot 24
oKTA6pa 1970 roga®®, asnaerca obuenpusHaHHbIM
OCHOBHbIM MCTOYHUKOM MeXAYHapoaHOro npasa,
KogMduumpytowero ero NpMHUMNbI € Lenbto obe-
cneyeHuna mx bonee adpPeKTUBHOroO NPUMEHEHUSA
B Npeaenax MexAyHapogHoro coobuiectsa (cm.
npeanocnefHUn NyHKT npeambynbl Jeknapaumu).
B onpegeneHHom cmbicne [leknapauuna asnseTca
odpuLManbHbIM TONKOBaHMEM cTaTbu 2 YcTtaBa OOH
€O CTOpOHbI [eHepanbHoM Accambnen.

MepBas yacTb TpeTbero NyHKTa npeambynbl Pe-
3onoumnmn 68/262 («[...] TeppuTopma rocyaapcTea
He A0/1’KHA BblTb 06BEKTOM NpPUObpeTEHNS APYTUM
rocyapCTBOM B pe3ynbraTe yrposbl CUAOM UK ee
npUMeHeHus [...]») aBnseTca AO0CNOBHOM LUTaTOM
M3 BTOpoOro npegnoxeHna nyHkta 10 pasgena [e-
Knapaumm 1970 roga, Kacatoweroca sanpeleHus
yrpos3bl cnnon unu ee npumeHeHmna. Cam ¢akT Toro,
YTO 3TOT NPUHLUN ABNAETCA NepBbiM No TeKcTy [e-
Knapauun (B npotmBoBec cTtaTbe 2 Yctasa OOH, B
KOTOPOM 3TOT NPUHLMMN YNOMUHAETCA B YETBEPTOM
MyHKTE), CBUAETENbCTBYET O PACTyLWEM YpPOBHE
NPU3HaHWA ero NepBOCTENEHHOro 3HaYeHUA MeXK-
AyHapoaHbiMm coobuwectesom B 1970-e roabl npo-

2 CM. KpaTKuii 0630p cofeprkaHus pesoniouumn B
nsganum: S. Sayapin, npum. 3, ctp. 49 — 50, 80 — 81,
83, 89, 125, 131, 239, 269. Cm. Take: P-H. Houben,
“Principles of International Law Concerning Friendly
Relations and Co-Operation Among States”, 61 AJIL
(1967), pp. 703 — 736.
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LWIIOTO CTONIeTUA. Bbilwe y»Ke oTmeyvanochb, YTo 3TOT
NPUHLUMA NOAYYUA CTATYC HOPMBbI jUuS cogens, a ero
CepbesHble HapyleHuA, Takum obpas3om, BAeKyT
OCNOXKHEHUA He TONbKO ONA rocyaapcTBa-HapyLn-
TenA, HO U ANA rocyaapcTs, KOTopble He Bbinun 3a-
TPOHYTbI COOTBETCTBYIOLWMMUM HAPYLUEHUAMU HENO-
CpeaCcTBEHHO.

B cBoto ouepenb, BTOpan 4acCTb TPETbero NyHKTa
npeambynbl Pesontounn 68/262 («[...] nobas no-
MbITKa, HaNpaBAeHHaA Ha YaCTUYHOE UM NOJHOoe
HapyLweHWe HALMOHANbHOTO eANHCTBA U TePPUTO-
pUaNbHOM LLENOCTHOCTM FrOCYAapCcTBa MW CTPaHbI,
WAN UX NONUTUYECKOM HEe3aBUCMMOCTU, HecoBMme-
CTUMa C UenaMm U npuHumnamm Ycraea») 6bina
«3aMMCTBOBaHa» M3 NyHKTa 16 npeambynbl [ekna-
paumn 1970 roga. C topuAnYECcKoi TOYKKN 3peHuns,
3TO NONOXKEHMEe He ABNAETCA TO/IKOBAaHWEM OAHOro
M3 MNPUHUMMNOB MEXAYHapOAHOro npasa, 3aKpe-
naeHHbIX B [leknapaymm, HO byayyn noMeLeHHbIM
B ee npeambyny, KacaeTca 3TUX NPUHLUNOB B Le-
nom. Ewe pas 3ametvm, 4TO B 3TOM MONOXKEHUMU
YNOMMHAIOTCA ABe KAloyeBble LEeHHOCTU, HaxoAaA-
wnecs nog oxpaHon Yctasa OOH — Tepputopmranb-
HaA LEeNOCTHOCTb M NOAUTUYECKAA HEe3aBUCUMOCTb
rocyaapcrsaZ®. 3TM LEeHHOCTM HaxopAaTcs nopa, He-
nocpeacTBEHHOM oxpaHol ctatbu 2(4) YcTaBa Ha-
paBHE C UEHHOCTAMMW, BbiTeKaowmmn us Lenen
OOH (cm. ctatbio 1 YctaBa OOH), n Tem cambim
yCTaHaB/MBaAeTCA ewe ogHa HeobxoaMmasa cBA3b
mexay Pesontouneit 68/262 n ctatbelt 2(4) Yctasa.

Yemeepmeolld nyHkm npeambynbl rnacut:
«Ccblnancb aanee Ha 3akN0UNTENbHbIN akT KoHde-
peHuunn no 6esonacHoCTM U coTpyaHuyecTsy B EB-
pore, noAnucaHHbIi B XenbCcuHKM 1 aBrycta 1975
roga, MemopaHaym o rapaHTuax 6esonacHocTH B
CBA3M C NpucoeauHeHnem YKpauHbl K Jorosopy o
HepacnpoCcTpaHEeHUN AaaepHOro opyxus (byaanew-
TCKMI memopaHaym) oT 5 aekabpa 1994 roaa, Ado-
rosop o apy»kbe, coTpygHMYecTBe U NapTHepCTBe
mexay YKpanHoh n Poccuiickoit ®epepaumen ot
31 maa 1997 roga n Anma-ATUHCKYIO AeKnapaumio
oT 21 pekabps 1991 ropa».

lMoKasaTenbHO, YTO B OT/IMYME OT BTOPOro M
TpeTbero NyHKToB npeambynsl Pesontoumnm 86/262,
KaCaloLWMXCA OTAENbHbIX MOMIOXKEHUN COOTBET-
CTBYIOLUMX MENKAYHAPOAHbIX AOrOBOPOB U ApPYrux

%6 Cm.: S. Sayapin, npum. 3, cTp. 79 — 80.
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MCTOYHMKOB MEXAYHapOo4HOro mnpasa, u4eTsep-
TbI NYHKT nNpeamby/bl Kacaetca B LEAOM YeTbl-
pex MexAyHapoAHbIX AOroBOPOB, NMPUMEHAEMBbIX
B [ABYCTOPOHHMX OTHOLWEHUAX MeXAy YKpauHoM
n Poccuitickon deaepaument 1 B MHOTOCTOPOHHMUX
OTHOLUEHUAX MeXAYy HUMU U pASOM APYTUX rocy-
AapcTB. 34ecb MmeeT CMbIC 0bpaTUTbCA K KAto-
YeBbIM MOJIONKEHUAM YNOMAHYTbIX OOKYMEHTOB C
Lenblo YCTAaHOBNEHUA COAEPXKAHUA KOHKPETHbIX
HOpPM MeXKAyHapOoAHOro npasa, npeanosaraembix
no Tekcty Pesontouunmn 86/262.

XeNbCUHKCKUIM 3aKNoYMTEeNbHbBIA akT oT 1 aBry-
cta 1975 roga? asnsetca y4ypeamuTenbHbIM aKTOM
coBpemeHHoM OpraHm3aumm no 6e3onacHoOCTU U co-
TpyaHuyecTsy B EBpone (aanee — OBCE), B KoTopoi
MO COCTOAHMIO Ha OKTAGPbL 2014 roga yyacTsytoT 57
rocygapcts B EBpone, LieHTpanbHoi A3nn n Cesep-
HoW Amepwuke,”® BKkAto4Yan YKpauHy u PoccuiAcKyto
®epepaunto. Cnegyet obpaTuUTb BHUMaHME, YTO B
cooTBeTCTBMM co cTaTbamm 41(1) n 41(2) MpoekTos
cTatein 06 oTBeTcTBEHHOCTM rocydapcts 2001 roaa
rocypgapcrea-dneHol OBCE gonXHbl COTPYAHMYATD,
C O4HOM CTOPOHbI, € YKpauHoi n Poccuitckon de-
Oepauunen, a ¢ Apyro — mexay coboi, ¢ uenbto
NOMIOXUTb KOHeL, COOTBETCTBYIOLUM Cepbe3HbiM
HapyLeHUAM C NOMOLLbIO NPAaBOMEpPHbIX CPeacTB.
B KoHTeKcTe npaBa OOH ccblikM Ha XeNbCUHKCKUIA
3aK/IOYNTENbHBIN aKT B YETBEPTOM MyHKTe npe-
ambynbl Pesontounn 86/262 NoNHOCTbIO COOTBET-
cteytoT nase VIII YctaBa OOH («PervoHanbHble
cornaweHus»). Ana uenei HacTosALLEN CTaTbM OCO-
6oe 3HauyeHMe MMeloT ABa pasaena 3akaunTenb-
HOro akTa — «Jleknapauuva NPUHLUNOB, KOTOPbIMMU
rocyAapcTBa-y4acTHUKM ByayT pyKOBOACTBOBATLCA
BO B3aMMHbIX OTHOLLEHUAX» M «Bonpocbkl, oTHOCA-
wmeca K 6besonacHocTh 1 coTpyaHuydecTsy B Cpeam-
3eMHOMOpbe.

Ba)xXHO noavepkHyTb, 4yTO [eknapauma NpuH-
LMNOB XeNbCUHKCKOTO 3aKAOUYMUTENIbHOTO aKTa He
BOCMPOM3BOAUT [eKknapaumio 0 NpUHLUNAX MeX-
AYHApPOAHOro NpaBa, HO 3aHOBO GOPMYNMPYET yrKe
AEeMCTBOBABLUME HA TOT MOMEHT NPUHLMMbI MEXAY-

27 XeNbCUHKCKUI 3aKNUUTeNbHbIN aKT, cm.: http://
www.osce.org/mc/39501?download=true (gaTa no-
celeHma — 23 okTabpsa 2014 roaa).

2 YnencteBo B OBCE, cm.: http://www.osce.org/
who/108218 (pata noceuweHua — 23 okTabpa 2014
roga).

2014 * 1-2(5)

HAapOAHOro NpaBa, a TaKXKe TPM HOBbIX NPUHLUMUNA,
KOTOpble He Oblnn BKAOYEHbI B CTaTbio 2 YcTaBa
OOH (yBaeHuWe npaB YeNoBeKa M OCHOBHbIX CBO-
604, BKAOYaa ceoboay MbICAK, COBECTU, PENUTrUn
nnun ybexxaeHnn; paBHonpasme M NpaBo HAapOAOB
pacnopsaxaTbca cBoeil cyabboin?®; pmobpocosecT-
Hoe BbliNONHEHMe 06A3aTenbCTB N0 MeXAYHapoA-
HOMY MpaBy). B CBA3N C KPbIMCKMM KPWU3UCOM Ha
6ONbLINHCTBO M3 3TUX NMPUHLMNOB CCbINANNCL KaK
YKpauHa, Tak n Poccuiickaa Pegepauma. Ans ue-
Nel HacToAwen ctaTbn HeobxogmMmo obpaTUTbCA
K M36paHHbIM HOpMaM XeNbCUHKCKOTO 3aKao4un-
TENIbHOTO aKTa, B KOTOPbIX NPMUBOAMUTCA TOJIKOBAHUE
NPUHLMNOB MEXAYHAPOAHOro Npasa.

CyBepeHHOEe PaBEHCTBO, YBaXKeHWe Npas, Npu-
CYLUMX CYBEPEHUTETY. Y)Ke B MEPBOM PEe30/t0TUB-
HOM nNyHKTe [leKknapauuu NpPUHUMNOB 3aKpenna-
eTCA, YTO «rocyfapCcTBa—y4acTHUKM ByayT yBarkaTb
CyBepeHHOe paBeHCTBO 1 cBoeobpasune Apyr Apyra
[...] OHKM ByayT TakkKe yBa)KkaTb NpPaBO ApPYyr Apyra
c8ob60aHO BbIOMPATL U pa3BMBATbL CBOWM NOAUTUYE-
CKMe, CoLManbHble, SKOHOMUYECKME U KYNbTYPHbIE
CUCTEMbI, PaBHO KaK M NpaBO YCTaHaB/MBATb CBOU
3aKOHbl U aAMWHUCTPATUBHbIE NpaBuna». TakMm
obpasom, nonbITKKM Poccuiickont Pepepaumnm no-
BNIMATb HA KOHCTUTYLIMOHHbIE NPOLEecChbl B YKpauHe,
B YAaCTHOCTM, B TOM, YTO KacaeTca «AeLeHTpanm3a-
unmn» n «begepannsaumm» AU NPU3HaHMA 3a pyc-
CKMM A3bIKOM CTATyCa BTOPOro rocyAapCTBEHHOrO,
HE MMEIOT HUKAKUX OCHOBAHUIM B MEXAYHapO4HOM
npase. YNOMAHYTble BONPOCHI, NO CYyTU, HAXO4ATCA
B Npegenax HauMOHANbHOM topUcaMKumm YKpa-
NHbI*C,

Bo BTOpOoM NyHKTe 3akpennseTca, 4to «[lfocyaap-
CTBA-Y4aCTHWKM] CYUMTALOT, YTO WX FPaAHULbI MOTYT
M3MEHATbCA, B COOTBETCTBUN C MEXAYHAPOAHbIM
nNpaBoM, MUPHbIM NyTEM W NO AOrOBOPEHHOCTMU.
OHUM MMeEIOT TaKXKe NpaBO MPUHAANEXKATb UAN He
NPUHAANENKATb K MEKAYHAPOAHbIM OPraHn3aunam
[...]». AHHekcuna Kpbima, npov3BeaeHHas B pe3syib-

2 Cm.: T. van Boven, “Human Rights and Rights of Peo-
ples”, 6 EJIL (1995), pp. 461 — 476; M. Weller, “Set-
tling Self-Determination Conflicts: Recent Develop-
ments”, 20 EJIL (2009), pp. 111 — 165.

30 B aToW CBA3M TaKKe cnedyeTt ynomaHyTsb MpuHumn VI
(“HeBmelLaTeNbHCTBO BO BHYTPEHHUE aena”) dekna-
pauMu NPUHLUNOB XEeNbCUHKCKOTO 3aKNUYNTENbHO-
ro aKra.
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TaTe MCNONIb30BaHUA BOOPYXKEHHbIX cua Poccun,
OMCNOUMPOBaHHbIX B KpbiMy B COOTBETCTBUM C MEXK-
AyHApoAHbIM aoroBopom, u 6e3 cornacua Ykpa-
WHbI, BblNa O4YEBUAHBIM HapyweHUnem NpPUHLMNA
yBaXeHuA npas, NpUCyLLnX cyBepeHuTeTy. [laHHaA
CUTyaUmAa NOANEXKUT yperyimpoBaHUIo B COOTBET-
cteun ¢ npoueaypamm OBCE. Kpome Toro, YKpa-
MHa UMeeT NPaBo C Y4EeTOM CBOMX HALWOHaJIbHbIX
WHTEepPecoB peLlnTb BONPOC O NPOAOIMKEHUN YNIEH-
ctBa B Coapykectse HesaBucmmbix focygapcTs (aa-
nee — CHI). ABTop NpuaepKnBaeTca MHEHUS, YTO
YKpanHa MOKeT NpofonXKaTb N0b30BaTbCA Npeu-
myLectBamn yneHctea B CHI, yuntbiBaa TOT ¢akT,
4yTO Nnogasnsawlee 60NbWMHCTBO rocyaapcTs—ynie-
HoB CHI He nogaep:kanu Poccminckyro ®eaepaumto
Ha 3acefgaHuun leHepanbHoit Accambnen OOH 27
mapTta 2014 ropa, HO COOTBETCTBYIOLWEE pelleHne
YKpanHa goxHa NPUHATL CAMOCTOATE/NbHO.
Pa3BuTHE OTHOLEHNI YKpanHbl ¢ HATO?! Takxke
ABNAETCA CyBEepPeHHbIM NPAaBOM YKpPawHbI, U HUKa-
KOoe BHellHee BMeLLaTeNbCTBO B 3TOT NpoLecC He
MOXeT NPU3HABaTbLCA NPAaBOMEPHbIM.
0643aHHOCTb BO34EPKMBATLCA OT YIPO3bl CUION
naun ee npumeHeHua. MoCKoNbKY AaHHbIN NPUHLMN
y»Ke 6bln B M3BECTHON Mepe PacCMOTPEH Bbille B
3TOW CTaTbe, 34€eCb AOCTAaTOMHO MPOKOMMEHTUPO-
BaTb /INLWb 3aKAOUUTENbHOE NpeasioXKeHne nep-
BOro NyHKTa ero TONKoBaHWA: «Hukakue coobpa-
HEeHUA He MOTyT MCNONb30BaTbCA ANA TOro, YTobbI
060CcHOBbIBaTb 0OpaLLeHME K Yrpo3e CUAOK UK K
ee NMPUMEHEHMIO B HapyLleHue 3TOro npuHumMna»
(BblaeneHo aBTopom). B 3TOi CBA3M 3aABNEHUA
06 «MCTOpPUYECKOW NpUHaanexHoct Kpbima»®, o
TOM, 4TO noaasnatowee 6ONbLWMHCTBO HaceneHms
Kpbima ABAAeTcA pPyCcCKOA3bIYHbIM, O «topuauye-
CKOM cune» «pedepeHagyma», nposegeHHoro 16

31 MpesungeHT Poccuitickot Pepepaumm B. MNyTuH Bbipa-
31Un 03a604YEHHOCTb MO MOBOAY Pa3BUTUA B3aMMO-
aenctena YkpauHbl ¢ HATO 1 Ha3Ban BO3MOMKHOCTb
NpunbbITMA BocK HATO B KpbiM NPUUMHOM aHHEKCUU
nonyoctposa, cM.: http://ru.tsn.ua/politika/rossiya-
anneksirovala-krym-potomu-chto-putin-boitsya-
prihoda-nato-na-poluostrov-374527.html (gata no-
cewieHma — 23 okTabpsa 2014 roaa).

32 Cm.: http://censor.net.ua/news/288574/
putin_zayavil_chto_rossiya_okkupirovala_krym_
ispugavshis_nato (gata noceweHus — 23 oKTabpsA
2014 ropa).

JOURNAL OF CONSTUTIONALISM & HUMAN RIGHTS

mapTa 2014 roaa, n apyrme nogobHble apryMeHThl
Poccuiickon ®depepaumm ABNAIOTCA OPUANYECKU
HUYTOXKHbIMW, MOCKO/IbKY B COOTBETCTBMU C Xenb-
CUHKCKMM 3aKH0UUTENIbHBIM aKTOM 3anpeT yrposbl
CUNOM UK ee NPUMEHEHUA ABNAETCA abCONOTHBIM
N He A0NYCKaeT HUKAKNX UCKAIOYEHUN.

B AKTe mcnonb3yloTcA, NoXKanyim, aarke bonee
cTporoe popmMynnpPoBKK, Yyem B cTaTbe 2(4) YcTaBa
OOH: «...[locyaapcTBa-y4acTHUKK byayT BO3Aep-
*KMBaTbCA OT /1t00bIx Oelicmeauli, NpeAcTaBAAIOLWMX
coboi yrposy cuioM UAM NPsSIMOE UAN KOCBEHHOE
npUMeHeHue Cu/bl NPOTUB APYroro rocyapcraa-y-
YacTHMKa» (BblaeneHo asTopom). [lpuBneyeHune
BOOpPY)KeHHbIX cun Poccuiickon depepaumn ana
nogaepkn pepeperayma B Kpbimy — pakr, npum-
3HaHHbIN MNpe3naeHTom Poccum B. MyTuHbIM®S, — aB-
naeTca oyeBMAHbIM HapyweHnem npuHumna OBCE
O BO3AEprKaHUM OT yrpo3bl CUION UK ee Npume-
HEeHMA, He3aBUCUMO OT TOro, ABAANOCH /N TaKoe
WCMNO/Ib30BaHNE BOOPYMKEHHbIX CUA NPAMbIM UK
KOCBEHHbIM MpuUmMeHeHnem cunbl. CROXUBLLAACA
CUTyaLMA NOANEKUT YPeryanpoBaHUIO C MOMOLLbIO
COOTBETCTBYIOLWMX HOPM MNpaBa U MexaHU3MOB
OBCE. B 4acTtHOCTM, nocne nNpuHATUA [eHepanb-
Ho Accambneeit Pesontounm 68/262 KpbIMCKUi
Bonpoc 6bia BKAOYeH B nosecTky aHA OBCE, a 1
niona 2014 ropa MNapnameHTckana accambnea OBCE
NPUHAMA COOTBETCTBYIOLLYIO PE30/IIOUMIO C LLeNblo
CO34aHUA YCNOBUM ONA pearmpoBaHMA 3TOW opra-
HW3aUMK HA HapyLueHna >

HenprKocHOBEHHOCTb rpanuu,. MpuHUMN HeNnpu-
KOCHOBEHHOCTM rpaHuL, NpeaenbHO ACHO chopmy-
JIMPOBAHHbIN B XeNbCMHKCKOM 3aKAHUYUTENIbHOM
aKTe, cnegyeT NPoLUTUPOBATL NONHOCTbIO:

«locypapcTBa-y4acTHUKM  pPacCMaTpPUBAIOT  KaK
HepyLwKMmble BCe FpaHuubl Apyr Apyra, Tak U rpa-
HULbI BCeX rocyaapcts B EBpone, 1 NO3TOMYy OHMU
6yayT BO34EpKMBATLCA ceryac U B Oyayuwem oT
NtobbIX NOCAraTeNbCTB HA 3TU FPAHULLbI.

OHu b6yayT, COOTBETCTBEHHO, BO34EPXKMBATLCA
TaKXe OT Ntobbix TpeboBaHMN AN AENCTBUN, Ha-
NpaB/IEHHbIX Ha 3ax8am U y3yprnayuro 4acTu nnu
BCEN TeppUTOpPUM N0O6Oro rocyaapcTBa-y4acTHUKA»

3 Cm.:http://www.bbc.co.uk/russian/
russia/2014/04/140417_putin_phone_line.shtml
(maTa noceweHms — 23 okTabpa 2014 ropa).

3 Cm.: http://www.osce.org/pa/120666 (mata noce-
weHua — 23 okTabpa 2014 roga).
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(BblaeneHo aBToOpOM).

B KOHTeKcTe AaHHOro npuHumMna ctatea 3 Pepe-
PaNbHOrO0 KOHCTUTYLIMOHHOIO 3aKoHa Poccuickon
depgepaunm Ne 6-OK3 ot 21 mapTta 2014 roga «O
npuHATMM B Poccuiickyto ®eaepauymto Pecnybnmkm
Kpbim 1 obpasoBaHuKn B coctaBe Poccuiickoin Pe-
Aepaumn HoBbix cybbekToB — Pecnybnvku Kpbim
n ropoga depepanbHoro 3HaveHuma CeacTono-
na»3®® aBnseTca NPAMbIM HapylweHMem OCHOBOMO-
naralowero MNpuUHUMNA MeXAyHapoAHOro npasa.
CornacHo atomy 3akoHy Poccuitckas Pepepaums
3aMeHMNa aAMUHUCTPATUBHYIO TpaHuLy Mexay
ABTOHOMHOWM Pecnybaunkoit Kpbim u XepCcoHcKoM
06nacTblo YKpauHbl rocyaapCTBEHHOM rpaHuLed
Poccuiickonn Pepepaunn, 1, Kak cneacrsme, 3Ha-
YUTENbHAA YacTb YKPAWHCKOM Tepputopuu bbina
3axBayeHa Poccmei no cmbicny BTOPOro nHTepnpe-
TAaTMBHOIO MyHKTa PAacCMATPMBAEMOro MpuHLUMNA.
Ona nposeaeHns pedpepeHayma ot 16 mapta 2014
roga He 6bIN0 HUKAKUX OPUAUYECKMX OCHOBAHUM
HW B MEXAYHapOAHOM, HV/ B HALMOHAIbHOM NpaBse,
W, CNefoBaTeNIbHO, OH HE MOKET pacCMaTpUBaTLCA
B KauyecTBe OMpaBAaHWA ANA nepefadm TeppuTo-
pun noa topucamkumio Poccnn. Takmm obpaszom,
YKpanHa umeeT nNpaBo NPUHATb BCE NPaBOMEpPHbIe
Mepbl — B COTPYAHUYECTBE CO BCEMM rOCyAapCTBa-
MW-e4NHOMbBIWEHHUKAMWN — C Le/Ibl0 BOCCTAHOB-
NIeHMA CBOEM IoPUCAMKLMN HAg, KpbIMCKMM nonyo-
CTPOBOM B Npegenax MexayHapoAHO NPU3HAHHbIX
rpaHuL, YKpauHbl.

TepputopmanbHaa ULENOCTHOCTb — rOCcyAapcTB.
MpUHUMN TeppuUTOpUaNbHOM LENOCTHOCTU [OCy-
AAPCTB 03HAYAET, YTO BCE rOCyAapCTBAa—Y4YaCTHUKMN
OBCE «byayT BO34epXKMBATLCA OT IOObIX A4EACTBUIA,
HECOBMECTUMbIX C LeNAMU U NPpUHLMNaMK YcTaBa
OpraHusaumm Ob6BbeanHeHHbIX Hauuit, npoTtus
TEPPUTOPUANBHON  LLEeSIOCTHOCTU, NOJNTUYECKOM
HE3aBUCMMOCTM UM eguHCTBA Ntoboro rocypap-
CTBA-y4aCTHUKA W, B YACTHOCTU, OT N0ObIX MaKux
delicmsuli, npedcmasnsowux cobol npumeHeHue
cunsl Unu yepo3y cuaoli» (BTopol MHTepnpeTaTmB-
HbI/ MYHKT, BblaeneHo asTopom). OH TaKkKe npea-
ycmaTtpuBaeT, Yto «locyaapcTBa—yyYacTHUKKU byayT
[...] BO3AEep*MBaATbCA OT TOro, YTobbl NpeBpaLaTh

3 CMm. nonHbiii TekcT degepanbHoro 3akoHa: http://
www.rg.ru/2014/03/22/krym-dok.html (gata noce-
LweHua — 23 okTAbpsa 2014 roaa).
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TEPPUTOPUIO APYr Apyra B O6beKT BOEHHOM OKKy-
nauum nan Apyrux NpambIX MW KOCBEHHbIX Mep
NPUMEHEHUA CUAblI B HapyWeHUN MeXAyHapoa-
HOro NpaBa UM B 06BEKT NpnobpeTeHna ¢ NoMo-
Wb TAaKMX Mep WU Yrpo3bl UX OCYLLECTBAEHUA.
HuKakaa okkynayuAa unu npuobpemeHue makoz20
poda He byoem npu3Ha8amosca 3aKOHHOU» (TpeTui
WMHTEPMNPETATUBHbLIA MYHKT, BblAE/IEHO aBTOPOM).
AHanormnuyHble MNonoXeHUA cogepxatca B byaa-
newTckom memopaHayme 1994 ropa, Jorosope o
apyxbe, coTpyaHMYecTBe M NAPTHEPCTBE MeXKAy
YKkpanHon n Poccuinckont Pepepaumen 1997 roga
n Anma-ATuHckoi geknapaunm 1991 roga. MNo-
KasaTeNbHO, YTO MHOrme obcToATenbCcTBa, nepe-
YUCNEHHble B 3TUX UHTEPNpPEeTaTUBHbLIX MYyHKTaxX B
KauecTBe MPMMeEpPOB MPUMEHEHUA CUAblI B Hapy-
WeHne MeXAyHapoAHOro npasa, — B YaCTHOCTH,
BOEHHAA OKKynauua’® uam HacuabCTBEHHOE MpU-
cBOEHMeE TeppuTopun®’ — ABNAIOTCA 06 ENPU3HAH-
HbIMW MPMMEpPamMM arpeccum u, COOTBETCTBEHHO,
cepbe3HbIMWN HapyLWEeHUAMU MMNEPaTUBHbLIX HOPM
obuwero mexayHapogHoro npasa. He byayun 3a-
npeLweHHOM COrNacHO MeXAyHapoAHOMY ryMaHu-
TapHOMy npaBy (ganee — MITI), BoeHHaa OKKyna-
LMA OAHO3HAYHO He paspeLleHa CornacHo obuemy
MeXAYHapoaHOMY MPaBy N MeXAyHapoaHOMY Yro-
noBHomy npasy (aanee — MYM),*® n YkpanHa umeet
NpaBo HacTanmBaTb HA 3TOM BO BCEX COOTBETCTBYIO-
Wwmx cyaebHbIx pa3bupaTtenbcTBax M UHbIX NpoLuec-
CyanbHbIx dopmaTax.

Mameld nyHkm npeambynbl noayepKmBaeT
«BaXKHOCTb NogAepaHuA B YKpanHe BCEOXBATHOIO
NONINTUYECKOTO AManora, KOTOPbI OTPaXKaeT MHO-
roobpasue ee obuiectsa u obecneymBaeT yyactune
B HEM npeAcTaBUTeNnen Bcex Yacten YKpauHbi». OH
ABNAETCA BaXKHbIM B TOM mepe, B KOTOPOM OH OT-
pa*kaeT NpUHUMN HeBMellaTenbCcTBa B Aefa, BXO-
aawme B chepy HaAUMOHANBHOM OPUCAUKLMK TO-
cyAapctea®), M noAyYepKMBaeT, YTO NOAUTUYECKUN
Kpu3nc B YKpaunHe JomKeH ObiTb yperyanposaH
MUPHbIMKW cpeacTBaMu. Mcxoaa M3 ero copepka-
HUWA, YKPANHCKOM BNACTU HEOBXOAMMO y4yecTb Tpu
KNtoYeBbIX 371emeHTa: (1) HeobxogMmocTb ypery-

36 Cm.: S. Sayapin, npum. 3, cTp. 237 — 239.
37 Tam e, cTp. 239.

3 Cm. Bbllwe, Npum. 37.

3% Cm.: Yctas OOH, cT. 2(7)
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NIMPOBaTb KPU3UC MyTEM NOSUTUYECKOTO AMANOra;
(2) mHoroobpasune ykpamHckoro obuwectsa; u (3)
HeobXxoAMMOCTb rapaHTUPOBAHHOIO Yy4acTuUA Npea-
CTaBuTesnlel BCex 4YacTel YKpauHbl B Auanore Ao
AOCTUNKEHMA B3aMMOMNPUEMIEMOrO pesynbTaTa. B
OoTInYMe OT 6O/bLUMHCTBA MPeAblAyLMX MYHKTOB
npeambynbl, afPECOBAHHbIX MNPENUMYLLECTBEHHO
BHEWHMM cybbeKkTam, OaHHbIA NYHKT obpalyeH
HEenoCpeACTBEHHO K OpraHam rocygapCTBEHHOM
BNACTM YKpauHbl, U NoBeaeHWe nocneaHux oyaet
OLEHMBATLCA MMEHHO B KOHTEKCTE 3TOr0 MOJIOXKe-
HUA. MMEHHO NO3TOMY OYeHb Ba¥KHO, YTOObI Ana-
nor 6bln nogaepKaH BCEMU YMEPEHHBIMWU U 3aKO-
HOMOCNYLWHbIMW MOSUTUYECKUMWU CUAAMWU BHYTPMU
CTpaHbl, N 6e3 BCAKOro BHELHErO BMELLATENbCTBA
6bI10 AOCTUFHYTO CTabuUnbHOE MONUTUYECKOE pe-
WeHWe CcUTyaumn, KoTopoe Obl OTpaxKano MHTe-
pecbl BCEX CErMEHTOB YKpPauMHCKOro obliectsa.
YCnewHoCTb NOAITUYECKOTO YPEryNIMpoBaHus, bec-
CNOPHO, NoBAUAET Ha byayLiee YKpauHbl KaK B Kpa-
TKOCPOYHOM, TaK U B CPeAHECPOYHOM NepcrneKkTnae
M 3a/710}KUT OCHOBY A/1A ee Aa/IbHENLIErO Pa3BUTUA
B CEMbe €BPONENCKUX HAPOAOB.

3. Pe3ontoTuBHbIE NONOXKeHUA Pesontoumun
68/262 n nx npaBoBOe 3HaYeHUe

Pe3ontoTnBHbIE NofoXKeHuA Pesontounmn 68/262
B 3HAUMTENIbHOW Mepe COAeprKaTe/bHO CBA3aHbI
C npeambynoi M A0MKHbI PaccMaTpmUBaTbCA B UX
eaunHCTBE. B oTanumne oT nonoxeHun npeambynbl,
OCHOBHaA PYHKLUMA KOTOPbIX 3aKAOYAETCA B ONWU-
CaHMM 0obLEero NPaBoBOro U NOAUTUYECKOTO KOH-
TEKCTa, pPEe30NOTMBHbIE TMONOXKEHUA OTpPaXKakT
MeXAYHapoAHO-NPaBOBble Mepbl, KOTOpble He-
nocpeacTBEHHO KacaloTCca CUTyauum B YKpauHe.
byayun 6onee cneumanbHbIMK, YEM MNONOXHKEHMUA
npeambynbl, PE30/IOTUBHbIE MYHKTbl af4pPeCOBaHbI
KOHKPETHbIM HAaLUMOHANbHBLIM U MEXAYHAaPOAHbIM
cybbeKkTam 1 TPebYIOT OT HUX BbINOJHEHMA onpeae-
JIEHHbIX AENCTBUIN UNM BO3AEPKAHMA OT UX BbINOA-
HEHMA C Lenblo cTabuamsaumnm cutyaummn no Ykpa-
WMHE WU BOCCTAHOBEHMA status quo 1 baKTUYECKU, U
C NPaBOBOM TOYKM 3pEHUA.

Mepebili pe3onromueHblli NyHKmM rna-
cuT cneaytowee: «leHepanbHaa Accambnes... noa-
TBEPKAAET CBOKO MPUBEPKEHHOCTb CYBEPEHUTETY,
NO/INTUYECKOM HE3aBUCUMOCTU, €AMHCTBY U Tep-
PUTOPMANbHOM LLENOCTHOCTU YKpauHbl B €€ MeXK-
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OYHAPOAHO MNpPWM3HaAHHbIX rpaHuuax». OH BHOBb
nepeyncnseT OCHOBOMO/AraloWme LEeHHOCTU, OX-
paHaemble YctaBom OOH mn gpyrummn cOOTBETCTBY-
IOWNUMM UCTOYHMKAMM MEXKAYHAPOAHOro npasa.
CyBepeHUTeT, NOANTUYECKAA HE3aBUCUMMOCTb (Kak
COCTaBHasA 4acTb MepBOro) U TeppuTopUanbHas
LEeNOCTHOCTb ABNAKTCA AePUHULMOHHBbIMU NpPU-
3HaKaMW roCcygapCTBEHHOCTU, M arpeccMBHoe Mo-
cAraTenbcTBa Ha nwoboit M3 3TMX OCHOBOMOAara-
IOWNX 3/IEMEHTOB AO0MXKHO, MO MHEHWID aBTOpa,
paccmaTpuBaTbCA B KavecTBe MaTpuaunga, T.e.
paspyLleHNA rocyaapcTBEHHON KOHCTUTYLLMOHHOM,
NONUTUYECKOM, SIKOHOMUYECKOM UAN TEXHUYECKOM
OpraHM3aLunm, ABAAKOLLNXCA HEOTbEMIEMbIMU d/1e-
MeHTaMM rocyaapCcTBeHHOCTI. %

B cooTtBeTctBUM co cTaTbelt 1 KoHBeHUMM MOH-
TeBnaeo 1933 roga o npasax M 06A3aHHOCTAX ro-
CYyAapCTB, NPU3HAKaMK rocygapcTea ABAAKOTCA NO-
CTOAHHOE HaceneHue, onpeneneHHasa TeppuTopms,
annapaTt ynpasfieHns M CcnocobHOCTb BCTynaTb B
OTHOLLEHMA C ApyrMmu rocygapcrtsamu®l. Jlroboe
HACUNbCTBEHHOE NINLLEHME FOCyAapCTBa Ntoboro 13
3TUX KNHOYEBbIX MPMU3HAKOB — MW UX 3HAYUTENBHOM
4YacTM A0 TaKOM CTEMEHMU, YTO HOBAsS FOCYAAPCTBEH-
Has CTPYKTypa OyaeT 3HAYMUTENbHO OT/IMYATbCS
OT NpaBOMeEpHOro status quo, cyl,ecTBOoBaBLUErO
[0 HapylweHua, — No cyTu, npeacrtasaseT coboi
NONbITKY YHMUYTOXMWUTb CamMy T[OCYy4aPCTBEHHOCTb
TAKOro rocyaapcrea, TO eCTb MPeKpaTUTb ero cy-
LeCcTBOBaHME KaK rocyaapctea. COOTBETCTBEHHO,
aHHeKcns ABTOHOMHOM Pecnybamkm Kpbim c ee
HaceneHmem Uu cosgaHue napannenbHbiX rocygap-
CTBEHHbIX OPraHOB Ha 3TON TeppUTOpPUM NpeacTaB-
NAET ABNAETCA NPOAB/IEHMEM NATpMaLmMaa no oTHo-
LWeHKUo K YKpanHe. MNoCKONbKY rocygapCTBEHHOCTb
ABnseTcA abCcoNoTHOM LUEHHOCTbIO «ana nwboro
rocy4apcTBa M Kak TaKOBaA OCTPO HYXKOAETCA B YCU-
NIEHUU MeXAyHapOoAHO-NPaBOBOM 3awWmMTbI»*?, oa-

4 Mo nosogy KoHuenuuu natpuaumaa cm.: C. Cas-
nuH, «MaTpuauma,. lNpecTynneHne npoTtue YKpau-
HbI», onybankosBaHo no agpecy: http://glavcom.ua/
articles/22090.html (aaTa noceleHus — 26 oKTAGPA
2014 ropa)

41 CM. nNonHbIA TekcT KoHBeHuuM MoHTeBMaeo no
aapecy: http://www.jus.uio.no/english/services/
library/treaties/01/1-02/rights-duties-states.xml
(maaTa noceweHms — 26 okTabpa 2014 ropa).

42 Cm. Bblwwe, Nnpum. 41.
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HOBPEMEHHO C NOMCKOM CpPeAacTB 3alnTbl OT AaH-
HOr0 KOHKPETHOro HapyleHuUA MeXAyHapOoAHOro
npaBa YKpanHa MOXeT BbICTYyNUTb ¢ bonee aaneko
nAaywen MHMLUNMATUBON, @ UMEHHO — MHMLMATUBOWN
pa3paboTKM M MNPUHATUA MeXAYHapPOAHO-MPaBOo-
BOMO [OKYMeHTa (Hanpumep, AeKnapauuu wau
MeXAYHAPOAHOr0 A0roBopa) O 3anpeLieHrn na-
Tpraunaa Kak MexAayHapoaHO-MpOTUBOMPABHOrO
OeAHNA U MHAMBUAYANbHOIO NpectynneHua. MNona-
rato, YTo LLe/1bio TAKOr0 MeX4yHapoAHO-NPaBOBOro
AOKYMEHTA A0NKHO BbITb YCTaHOBNEHNE MEXAYHa-
pPOAHOM OTBETCTBEHHOCTM rOCYAapCTBa U UHAUBU-
AyaNbHOM YrONOBHOMN OTBETCTBEHHOCTM 3@ HAaCWU/b-
CTBEHHble MocAraTeNbCTBA Ha rOCYAapCTBEHHOCTb
APYron cTtpaHbl. B Hem HeobxogmMmo npegycmort-
petb 0bA3aTenbHyo opucamkumio MexayHapoa-
Horo Cyaa OOH no sonpocam ero npumeHeHuA m
TONKOBAHMA, @ TaK}Ke yKas3aTb, UTO €ro pexum ero
npumeHeHuns byaeTt ABNATLCA OTHOCUTENIbHO aBTO-
HOMHbIM Mo oTHoweHuto ¢ CoseTy besonacHocTn
OOH. Pa3ymeeTca, HeobxoauMmo npoaymaTtb CO-
OTHOLUEHMEe TAaKOro MexKAyHapoAHOro Aorosopa ¢
yKe KoaMPUUMPOBAHHbIM MexaHusmom Mexay-
HapogHoro yronosHoro cyaa (MYC) no ocyuiect-
B/IEHUIO YTO/MIOBHOIO MpecnefoBaHMA 3a MNpecTy-
nAeHne arpeccuun, KOTOpbl, BO3MOXKHO, HayHeT
npumeHATbcA nocne 1 AnBapa 2017 roga. Cneayet
nogvepKHyTb cnaboctb mexaHnama MYC B aTom oT-
HOLUEHWM: AaXKe B C/lyyae BCTYMNJeHUA B CUAY CTa-
TbW 8 bis Pumckoro ctatyTa, npuHaton 8 2010 roay
B Kamnane, MYC 6yaet obnagatb topucamKkumen
WCKNIOUYUTENIbHO B OTHOLWIEHWUWN AEAHWUN, nepeyunc-
NIEHHbIX B laHHOM , — 1 B 3TOM CMbIC/1e NpeaAMeTHas
topucamkuma MYC byget orpaHuyeHHol. B csoto
oyepenb, MEXAYHAPOAHO-NPABOBOM AOKYMEHT MO
npecTynieHnto naTpuaumaa [OMKEeH coaepKaTtb
o6a3atenbHbIn — MeHee 6lOpPOKpaTMYECKMn N 6o-
Nee onepaTMBHbIA — MEXaHM3M B3aMMOAENCTBUA
rocygapcTB-y4aCTHMKOB B Cay4yaax NocAraTenbCcTBa
Ha MX roCyAapCTBEHHOCTb, @ TAKXKe coaepKaTb 0Co-
6ble rapaHTUKM ANA ManbIX rocyaapcTs.®,
Boemopom pezoatomusHOM nyHKme
COAEPMKUTCA NPU3bIB BCEM FOCYAApCTBAM «OTKa-
3aTbCA M BO34EPKMBATLCA OT AENCTBMM, Hanpas-
NIEHHBbIX Ha YaCTMYHOE WAKM MOJHOE HapylleHue
HaLMOHANbHOIO eANHCTBA U TEPPUTOPUANIBHOMN Lie-

3 Tam ke.

2014 * 1-2(5)

NIOCTHOCTM YKpauHbl, B TOM Yncae ntobbix NonbITOK
M3MEHUTb FPaHMLbl YKpauHbl C NMOMOLLBIO Yrpo3bl
CUNOM UK ee NPUMEHEHUA UIN APYTUX HE3AKOH-
HbIX CPeacTB». M3 TeKcTa ACHO, YTO TaKUMK cpea-
CTBaMM MOryT BbITb HE TONbKO yrpo3a CUaomn uau
ee NMPMMEHEHMA B HapyLeHWe MeXAyHapoaHOro
npasa. CpeacTBamMu MPOTMBOMNPABHOIO AaBAEHUA
Ha YKpauHy moryT 6biTb, Hanpumep, HapyleHue
MeXKAYHAPOAHbIX 4OTOBOPOB, KAaCaloLWNXCA, B YaCT-
HOCTW, TEPPUTOPUANIbHBLIX BOMPOCOB WAM CTpaTe-
rMYeCcKoro COTPYAHWYECTBa, OAHOCTOPOHHUE UM
MHOTOCTOPOHHME CaHKUUKM, HE NPeayCMOTPEHHble
MEXKAYHAPOAHbIM MPAaBOM, HapyLeHWe WUMMYHMU-
TETOB WAM NPUBUNETUIA AUNJIOMATUYECKUX WK
KOHCY/NIbCKUX NPeaCTaBUTENbCTB AN areHToB YKpa-
WHbl, HEOBOCHOBAHHOE SKOHOMMYECKOe AaB/eHne
n T.n. He McKNoueHo, 4To YKpanHa MOXKeT CTaTb
06bEKTOM TaKux 3noynotpebneHnii, ocobeHHo co
CTOPOHbI rOCYAApPCTB, KOTOPble ros10COoBaAN MNpo-
TMB NpuHATUA Pe3onoumn 68/262 M Tem cambim
nogaepanun nosegeHune Poccuiickon deaepaumnm
NoO OTHOLWEHUO K YKpanHe. MmeHHO nosatomy Mu-
HUCTEPCTBY MHOCTPAHHbIX Aen YKpauHbl 6bi10 Obl
nose3HbIM 33lyMaTbCA O Pa3paboTke, B COTPYAHU-
yecTBe C MapTHepPaMM B CTPaHE 1 3a ee Npeaenamm,
BO3MOXHbIX KOHTPMEpP Ha CAy4Yalt pa3BuTma Hebna-
FONPUATHbBIX CLLEHApUEB.

Tpemuli pe3onomueHblli NyHKM co-
OEPXKUT 0O6paLLEeHHbI KO BCEM CTOPOHAM MpPU3bIB
«He3aMeaINTeNbHO NPUCTYNUTb K MMPHOMY ypery-
JNIMPOBAHUIO CUTyaUUM B OTHOLIEHUWN YKpauHbI Ny-
TEM NPAMOro NOANTUYECKOro AManora, NPoABAATb
cAepKaHHOCTb, He npuberatb K OAHOCTOPOHHUM
OENCTBUAM U BOMHCTBEHHOW PUTOPUKE, KOTOpble
MOTYT YCUNUTb HAaNPAXKEHHOCTb, U B MOJIHON Mepe
y4acCTBOBaTb B MeXAYHapOAHbIX NOCPeAHUYECKUX
yCcuamax».

Mo MHeHMIO aBTOpa, TPETUM MNYHKT ABAAETCA
Hanbonee pacnabiBY4ATLIM — U B TO e BpPeMA Hau-
6onee BceobHbeMOWMM U3 BCEX PE3OJIIOTUBHbIX
NyHKTOB pe3ontounn. OH COAepKUT NpuU3blB KO
«BCEM CTOPOHam» (He Ha3blBasA MX), «kHe3aMean-
TE/IbHO NPUCTYNUTL» (TO ecTb, 6e3 3a4epPKKN, HO U
6€3 yKa3aHMA Ha KOHKPETHbIE CPOKKU) K «KMUPHOMY
YPerynampoBaHuio CUTyauumn B OTHOWEHUU YKpa-
MHOMY» (XOTA M 6e3 KBanudUKaLUKM 3TOM CUTyauumn
KaK «arpeccum») nytem «npsamoro noamTU4eckoro
ananora» (To ecTb 6e3 MCNoab30BaHMA BOEHHbIX
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cpeacts). Jo cux nop YKpauHa He Ucnonb3oBana
HMKaKUX BOEHHbIX CPEeACTB C LeNblo BO3BPaLLeHuUA
Kpbima (BONpocC 0 3aKOHHOCTU TaKMX AENCTBUI Bbl-
XO4MT 33 PaMKM SAHHOWM CTaTbM), HO NPAKTUYECKM
He BO3HWKAeT COMHeHUN, YTo Poccuiickaa Pepepa-
LMA 1 ee CO3HUKM ByayT MCNONb30BaTb 3TOT NYHKT
Pesontounn 68/262 ona oCyXKAeHUA «aHTUTEPPO-
PUCTUYECKOIM» OnepaumMm B BOCTOYHbIX PErMOHAXx
YKpauHbl, CTaBA NO4 COMHEHWE KaK ee npaBomep-
HOCTb, TaK M YyC/NIOBUA ee nposeaeHua. Takum 06-
pa3oM, UCK/IIOYUTENBHO BaXKHO, YTOObI NnoBeaeHMe
BoopyrkeHHbIX Cnn YKpauHbl BO Bpemsa nposeje-
HWA aHTUTEPPOPUCTUYECKOIN OnepaLmMmn NONHOCTbIO
COOTBETCTBOBA/MIO MEXAYyHapoOAHOMY ryMaHUTap-
HOMY MpaBy B YaCTU NPUMEHEHUA UCKIIOUYNTENBHO
3aKOHHbIX CPeacTB M MEeTOAO0B BeAEeHUA BOWHbI U
npeAoCTaBAEHUA 3aWMTbl AMLAM U 0O6beKTaMm, Ko-
TOpble OXPAHAIOTCA MEXAYHAPOAHbIM ryMaHUTap-
Hbim nNpasom. O6BUHEHMA B BEPOATHbIX Hapylle-
HMAX MeXKAYHAapOAHOro ryMaHWTapHOro npasa wu
MeXAYHapoAHOro npasa Npas YenoBeKa AOMXKHbI
paccnenoBaTbca O6BEKTMBHO M 6e3 3a4eprKKu, a
NMua, BUHOBHbIE B AOKA3aHHbIX HAPYLIEHUAX HOPM
rYMaHUTApPHOro Npasa, A0/IXKHbI ObITb NPUBAEYEHDI
K OTBETCTBEHHOCTM B COOTBETCTBUW C AENCTBYLO-
MM 3aKOHOAATEeNbCTBOM YKPauHbI U C y4eTOM ee
06A3aTenbCTB N0 MeXAYHapoAHOMY npasy. ITo no-
Kazano 6bl NnpefaHHOCTb YKpanHe npuHUUNa Bep-
XOBEHCTBa NpaBsa M cTano bbl mepuaom ee nocrpe-
BO/IIOLUMOHHbIX CTAaHAAPTOB NpaBocyamna.**
Buemeepmom pe3oaromueHOM MyH-
Kme npuBeTcTBytoTca «ycunmsa OpraHusayum
Ob6beanHeHHbIXx Hauwi, OpraHusaumm no b6eso-
nacHoCTM u coTpygHudectsy B EBpone mn apyrmx
MEXAYHAPOAHbIX U PernoHanbHbIX OpraHM3auuim
No OKasaHWO YKpauvHe MOMOLLM B 3aluTe Npas
BCEX rpa*kaaH B YKpauHe, B TOM Yncae npas vy, u3
4YMcna MEHbLMHCTBY. [JaHHbIN NYHKT KacaeTca He-
nocpeacTBEHHO MeXAyHapoAHOro npasa npas ye-
NOBEKa, y4nTbIBasA TO, 4To [eHepanbHaa Accambnes
NPUBETCTBYET YCUANA PA3/INYHbIX MEXAYHAPOAHbIX
CybBbEeKTOB «NO OKaszaHMI0 YKpanHe NOMOLLM B 3a-
LMTe NpaB BCeX rpa*kgaH B YKpauHe, B TOM yncne

* TpumeHeHMe NeTaNbHOro OPYKMA NPOTUB rpaxKaaH-
ckoro camosieta 17 niona 2014 roga Takxke Tpebyet
[eTaslbHOrO U 06bEKTUBHOIO paccieloBaHUA U yro-
JIOBHOTO NMpecnefoBaHUA BUHOBHbIX NL,
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npaBs 1L, U3 YNCNA MEHBLUMHCTBY. OYeBMAHO, YTO
KNOYEBbIM BONPOCOM B AAHHOM MyHKTE ABNAETCA
HEOUCKPUMMHALUNA — B COOTBETCTBMM C MEKAYHA-
POAHbIM NPABOM — NO MPU3HAKY PaCbl, LLBETA KOXKMK,
nona, A3blka, PeanrMm, NOAUTUYECKUX WMAWN UHbIX
ybexxaeHnn, HauMOHANbHOrO WAM COLMANBbHOTO
NPOUCXOXKAEHUA, MMYLLECTBEHHOIO MONOXKEHUA,
POXKAEHMA AN MHOTO cTaTyca®. Mo mepe pa3BuTUA
Kpusmca Poccuiickaa depepauma HeO4HOKPATHO
06BUHANA YKpauHy B HapyweHWU MMEHHO 3TOro
NPUHUMNA (B YaCTHOCTW, MO OTHOLUEHUIO K PYCCKO-
A3bIYHbIM «COOTEYECTBEHHUKAaM» B KpbiMmy) B Ka-
yecTBe «OMNpaBAaHMA» aHHEKCUMM MOAYyoCTpoBa.*®
B nHTepecax YKpauHbl Kak rocyaapcTsa, BCe Yalle
NO3MUMOHUPYIOLLETO cebA KaK YneHa eBponencKom
CeEMbW HaApOJOB, NPUHATL BCe Mepbl ana obecne-
YEeHWA pPaABEHCTBA TMPAKAAHCKUX, COLMANbHbLIX WU
KYNIbTYPHbIX MpaB*’ Bcex /WL, HaXOAALLMXCA MOA
ee puUcamKumen, He3aBUCUMO OT UX HaLMOHaNb-
HOCTW, 3THWUYECKOM NPUHALNENKHOCTU WU  APYruxX
dakTopoB. TaKXKe YKPaMHCKMM OpraHam BAacTu
peKoOMeHAyeTCA OPUEHTUPOBATLCA Ha MPUHLMN
HEAUCKPUMMHALMM B Ka4ecTBe OCHOBbI A/1A peanu-
3aUMKM NPaB YeN0BEKA B UX MOJIHOTE M KOMMJIEKCHO
WMHTErpMpoBaTb €ro B 3aKOHOAATENbHYIO, UCMONTHU-
TENbHYIO U cyaebHY0 NPaKTUKY.

B namom pe3onomusHom nyHkme
noAYepKMBaeTca, 4YTo «pedepeHaym, NpoBeaeH-
Hbli B ABTOHOMHOM Pecnybnnke Kpbim n ropoge
Cesactonone 16 mapta 2014 roga, He MMeA 3aKOH-
HOW CWUAbl, HE MOXKeT OblTb OCHOBOWM AnA Nt0bOro
M3MeHeHna cTaTyca ABTOHOMHOW Pecnybanku
Kpbim nnun ropoga Cesactononan».

MockonbKy npobnematuke HOPUONYECKON HMU-
YTOXKHOCTU pedepeHayma oT 16 mapTta 2014 roaa
yXKe MOCBAWEH paf Hay4yHbIX pabort,*® aBTop Xo-

4 Cm. cT. 2(1) MexayHapoAHOro nakTa o rpa)KaaHCKux
W NONIUTUYECKMX NpaBax.

4 Cm. Bblle, Npum. 34,

47 B TO Bpemsa Kak peanvsauusa NoANTUYECKUX U SKOHO-
MWYECKMX NMpPaB MOXKeT OblTb 06BEKTOM MpaBoMep-
HbIX OFrPaHUYEHWIA, NPOAMKTOBAHHbIX PaXKAaHCTBOM
ivua, TaKMe OrpaHu4YeHMa He MOryT pacnpocTtpa-
HATbCA Ha AOCTOMHCTBO YeN0BEKA, @ TaKXKe Ha rpax-
OAHCKKMe, coumanbHble UK KyNbTypHble Npasa.

4% Cm., Hanpumep: O. 3a40p0oXKHNUI (pea.), YKpaiHCbKa
peBo/itoL,if rigHOCTI, arpecia PO i mixkHapoaHe npaso
(Kwuis, 2014), ctp. 515 - 549
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Ten 6bl cocpefoTOUUTLCA Ha O4HOM KOHKPETHOM
acneKkTe, KOTOPbIA He paccmaTpuBanca nogpobHo
B KOHTEKCTE KPbIMCKOrO KpM3MCA, @ UMEHHO — Ha
NpUHLUMMNE, COrNAacHO KOTOPOMY BOMPOC, BbIHOCU-
MbI Ha pedepeHayMm, OOMKEH BOCMPUHUMATHLCA
ACHO W eauHoobpasHO Bcemu u3bupatenamu®,
Bonpeku sTomy npasuay B bronneteHAX BO Bpemsa
KpbIMCKOro pedepeHayma Gopmynnposku nep-
BOro BOMPOCA, BbIHECEHHOMO Ha roJ0coBaHue, cy-
LLLeCTBEHHO OT/IMYAJIOCh Ha TPeX A3bIKax — PYCCKOM,
YKPaMHCKOM U KpbIMCKOTaTapckom®. Ecnv B3aTb 3a
OCHOBY BOMNPOC, CHOPMY/IMPOBAHHbIA HA PYCCKOM
A3blke («Bbl 3a BoccoegmHeHne Kpbima ¢ Poccuei
Ha npaBax cybbekTa Poccuiickon deaepauymm?»),
NbITIMBbIN MCCNeAOBaTENb YBUAWUT, UYTO YKpPaWH-
CKMA nepeBOA, 3TOr0 BOMpOCa BMNOJIHE COOTBET-
CTBYET PYCCKOMY OPUTMHANY, HO NepeBos Ha KPbiM-
CKOTATapCKUM A3bIK COAEPKUT PYyHAAMEHTANbHYIO
CEMaHTUYECKYI0 OLWMOKY, KOTOpanA AOMKHA paccMa-
TpMBATbCA B KayecTBe AO0CTAaTOYHOrO OCHOBAHMA
ANA NpU3HaHMA pe3ynbTaToB pedepeHayma Hesa-
KOHHbIMW, MOCKOJ/IbKY NpeacTaBuUTenn Tpex A3bl-
KOBbIX rpynn Kpbima ronocosann 3a CyWwecTBeHHO
pa3nunyHblie nocneactsma pedpepeHayma. Cnepyet
06patnTb BHMMaHME, 4YTO 0bObIMHOE U topuande-
CKO€ 3HaYeHMe C/I0B «BOCCOeANHEHMEN (B PYCCKOM
M YKPaMHCKOM BapuaHTax) U «obbeauHeHue» (B
KPbIMCKOTAaTapCKOM BapuaHTe) — HEOAMHAKOBbI. B
BOCNPUATUN U3bMpaTenen, PoAHbIM A3bIKOM KO-
TOPbIX ABNAETCA PYCCKUM UNU YKPAUHCKUIN, Kpbim
«BbIN1» YacTblo Poccmn B TeueHMe onpeaeneHHoro
BPEMEHW B MPOLUIOM, U CMbICA pedepeHayma OT
16 mapTa 2014 roga 3aknto4ancs B 0popmMaAEHNN UX
«BOCCOeAMHEHMA». B TO e Bpemsa, B BOCNPUATUM
Ny, KoTopble MpWU ros0CoOBaHUM PYKOBOACTBOBA-
JINCb BOMPOCOM, MU3N0XKEHHbIM Ha KpbIMCKOTaTap-
CKOM A3blke, Kpbim He Obln yacTblo TeppuTopumn
Poccun paHee, a Bonpoc pedepeHayma Kacanca
He «BOCCTAaHOBNEHUA MOJIOXEHUA», KOTOpoOe Ccy-
LLLeCTBOBANO paHee B WCTOPUYECKOM MPOLU/IOM,
a CO34aHWMA HOBOMO OPUANYECKM 3HAYMMOro Mo-
NIOXKEHUA — @ MMEHHO, «0bbeanHeHna» Kpbima ¢
Poccuiickoint ®epepauymein. MHbIMKM cnoBamu, pyc-

4 Cm.: Election Observation Handbook, 6th edition
(OSCE / ODIHR, 2010), p. 55.

50 ®oTo 6ronneteHa onybaMKoBaHO, Hanpumep, Mo
agpecy: http://slon.ru/images2/2014/03-16/bul-1.
jpg (maTa noceweHns — 26 okTabpa 2014 roga).

2014 * 1-2(5)

CKaA M YKPAMHCKaA A3blKOBble BEPCUN NEPBOro BO-
npoca, BbIHECEHHOro Ha pedepeHaym oT 16 mapTa
2014 ropa, 66111 cHOPMYNUPOBAHBI C TEM, YTOObI
anennnpoBaTh K «MCTOPUYECKOM NAaMATU» COOTBET-
CTBYHOLWMX OBOLMH, B TO BPEMA KaK KpbIMCKOTaTap-
CKaA A3blKOBAA BepcMA BOMPOCA Kacasiacb MUCKIO-
YnMTeNbHO BONU M3bUMpaTenei, HanpaBNeHHON Ha
onpegeneHve TeppuTopManbHoOro cratyca Kpbima
B COCTaBe, COOTBETCTBEHHO, YKpauHbl unm Poccum
B bamkanwem bygywem. C yyeTom cobCTBEHHOM
HEeraTMBHOM «MUCTOPUYECKOM NAMATUY KPbIMCKUX
TaTap no otHoweHuto K CCCP, B KpbIMCKOTaTapPCKOM
A3bIKOBOM BEPCMM NEPBOro BONPOCa, BbIHECEHHOTO
Ha pedepeHaym, yaanocb 3bexxatb a1eMeHTa «no-
3UTUBHOMN UCTOPMYECKON MAMATU», KOTOPbIA Npu-
CYTCTBOBA/l B POCCUMMNCKOM N YKPAUHCKOM BEpCUAX.
B pe3synbtate 3TOrO, BOCNPUATME CYyTU MNEPBOro
BOMpoca usbumparenamm, — a B KOHEYHOM UTOre U
3/1eKTOpasibHOEe MNOBeAEeHME Y/IEHOB Tpex A3bIKO-
BbIX co0buwecTB KpbiMma, MMetoLwmx NpaBo ronoca, —
6blIN MCKaXKeHbl, MOCKONbKY OHU 20s10€080aAU 34
MPUHYUNUAAbLHO Pa3sHble npasossie nocsaedcmesus
pepepeHOyma. Kpome MHOMMX APYrnux MNPUUUH,
O4HO 3TO OCHOBAHWE ABNAETCA AOCTAaTOYHbIM ANA
NPU3HaHUA UTOros pedepeHayma HUYTOXKHbIMU C
IOPUANYECKOM TOUKM 3pEHUA.

Wecmol pe3oatomusHbll NyHKM co-
OEPKUT NPU3bIB KO BCEM FrOCYAaPCTBAM, MeXAyHa-
POAHbIM OpPraHU3aunAM U Cneumann3npoBaHHbIM
yUYpEKOAEHUAM «He NpU3HaBaTb tloboe M3MeHeHue
cTaTyca ABTOHOMHOM Pecnybamkum Kpbim 1 ropoaa
CeBacTononsa Ha OCHOBE BblWeynoMaHyToro pede-
peHAyMa U BO34epPrKMBATbCA OT At0ObIX AeNCTBUIM
WAW LWaroB, KOTOPble MOXHO 6bln0 6bl UCTONKO-
BaTb KaK Npu3HaHue ntoboro Takoro U3MeHeHHOro
ctatyca». OH B paBHOWM CTeneHu afpecoBaH BCEM
rocyaapcTBam, MeXKAYHAPOAHbIM OpraHU3aunam
(oyeBmaHoO, B pamkax cuctembl OOH 1 3a ee npe-
Aenamun) U CneumanmsnmpoBaHHbIM YYPEKAEHUAM
(oueBnaHO, B NepByto o4epesb, B paMKax CUCTEMbI
OOH) 1 coaep*KUT Npu3biB BO3AEPHKMBATLCA OT /1t0-
ObIX AENCTBMI, KOTOpPble MOTyT ObITb pacueHEeHbI
KaK NpAmMOe WIW KOCBEHHOe Npu3HaHWe nboro
n3MeHeHua cTaTyca ABTOHOMHOW Pecnybanku
Kpbim 1 ropoga Cesactonona. COOTBETCTBEHHO,
€C/I1 TaKne cnyyvam npmsHaHma byayT umeTb mecTo,
YKpanHa [0/IKHA MMeTb BO3MOXKHOCTb BblpaXKaTb
COOTBETCTBYIOWME NPOTECTbl MO AunJomMaTuye-
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CKMM U MHbIM 3aKOHHbIM KaHanam u TpeboBsaTb,
yTOObl TaKME aKTbl NPU3HAHMA BblAK oPULMANBHO
OTO3BaHbI B KpaTyaLlme CPOKMU.

BbiBOAbI

Pesontouns 68/262 npeaoctaBnseT B pacnopsa-
eHue YKpauHbl U rocyaapcTB-eAMHOMbIWNEHHN-
KOB pAg, NPaBOMEPHbIX CPeACTB ANA NPeKpaLLeHmA
cepbesHbIX HapyLleHnn obasaTtenbcTs Poccuiickoi
dPepepaunn, NPoUCTEKaAOWMX M3 MMMNEPATUBHbLIX
HOpPM 06LW,Eero MexayHapoAHOro npasa, 0CobeHHo,
B CBA3N C aHHeKcuel ABTOHOMHOM PecnybamnKku
Kpbim 1 ropoaa Cesactononda. CornacHo AenctBy-
oLLLEeMY MEXAYHAPOAHOMY NpPaBy 3TU HapyLleHWA
npeacTasBnaoT cobon arpeccuto U BAEKYT 3a CO-
6ol MmeayHapoaHyt OTBETCTBEHHOCTb Poccuu.
Mo MHeHWIO aBTOpa, B JAHHOM C/ly4yae arpeccus
Poccuiickon depepaunm Npotus YKpauHbl Bbipa-
3Macb B KpalHeNn, ele He KoanduumMpoBaHHOM,
dbopme, ana onpeaeneHws KOTOpPOM npeasapu-
TeNIbHO NpegnaraeTca MCNo/Ib30BaTb TEPMUH «Na-
TPMALMAY», — N MOKET BbITb PaCCMOTPEHA BO3MOXK-
HOCTb Aa/ibHelLWero BHeAPEeHMA 3TON KOHLUENUMU B
MeXAyHapoaHOoe NpaBso.

B TO e Bpems, B JAHHOM CUTyauUUM HE MOXKET
6bITb NPUMEHEHO MeXAyHapoAHOe WAW HauMo-
Ha/NbHOE Yro/I0BHOE MpaBo, YyCTaHaBAMBalOLEee
WHAMBMAYANbHYIO YTONOBHYKO OTBETCTBEHHOCTb 3a
npectynneHne arpeccun. Nonpaskn K Pumckomy
cTaTyTy MeXayHapoaHOro yrofoBHOrO cyaa, Ka-
catolmeca NpecTynieHna arpeccum, ewe He BCTy-
nuan B cuny®, a crtatba 437 YroNoBHOro KoAdekca
YKpauHbl B 4aHHOM C/ly4ae He NOANEXUT npume-
HEHWIO, NOCKONIbKY B €e OCHOBE /IeXKMUT TaK Hasbl-
Baemaa «HwopHO6eprckaa M TOKMNCKAs MOAENb»
KPMMMHANM3ALMM arpeccum®?, KoTopas orpaHuyn-
BaeT KOHLeMNLMIO arpeccMBHOM BOMHbI PALOM yC/10-
BMIA>3, DTN yCNoBUA — Hanpumep, NPOAOC/IKUTENb-
HOCTb MM MHTEHCUBHOCTb arpeccUBHOMN BOMHbI — B
AaHHOM c/lyyae (NoKa) He ya0BNeTBOPEHbI. B aTol
CBA3K YKpauvHe peKomeHAyeTcA WM3MEeHWUTb CBoe
YroN0BHOE 3aKOHO[ATE/NIbCTBO B YACTU KPUMMUHa-
NM3auMn NHAMBUAYANIbHOIO NPecTynieHna arpec-

51 Cm. aeTanbHbI aHaNU3 3TUX NOMNPaBOK B U34aHUU: S.
Sayapin, npum. 3, ctp. 253 — 320.

52 Cm. Tam e, cTp. 202 — 207.

53 Cm. Tam e, cTp. 41 — 43, 202 — 203.
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chn — B naeane, cnenyA pyMbIHCKOVI KOMM/IEKCHO
MO,EI,el'IM54, — B LeNAxX ycumneHmAa npasoBOro namepe-
HWA 3aWNTbl TOCYyAapCTBa OT BO3MOMKHbIX 6y,u,yu.|,v1x
dKTOB arpeccuu.
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PaccyxpeHuna 06 UCTOPUKO-NPaBOBbIX NpeAnocCbl/IKax
I'IpeACTaBI'IEHMVI 0 npasax YenoBeKa B YKpauHe

AHHOTauMA

B cTaTbe paccmoOTpeHbl OCHOBHbIE 3Tanbl Pa3BUTUA TO-
Cy[apcTBa M NpaBa Ha TEPPUTOPUM COBPEMEHHOM YKpa-
WHbI, BblAENEHbl BbITEKAIOLWME U3 OCODEHHOCTEN UCTO-
PUKO-NPABOBOro pas3BuUTUA GaKTOPbI, CNOCOBCTBYOLLME
dbopmmMpoBaHMIO NpeacTaBNeHMA O NpPaBax Yesl0BeKa B
YKpanHe n cnocobax ux oTctaMBaHuA. ABTOPOM C Mo-
3MLMIA UCTOPUM FOCYAaPCTBA M NpaBa NpeanpuHATa no-
NbiTKa 06bACHEHUs Toro ¢akKTa, YTO NPeacTaBAEHUA O
npasax YesoBeKa B YKpanHe 3HaYMUTeNbHO OTAMYAOTCA
OT NpeacTaBieHunii 06 3TUX NpaBax B cocegHux Poccum
n benopyccum.

KnioueBble cnoBa: BennKkoe KHAXECTBO JIMTOBCKOE,
Peub MocnonuTtan, ykpanHcKkmne Kasaku, laanuma.

dyreHutoc puroHuc

JOKTOp opuanYecKkmx Hayk, 3aBeayoLnii Kadeapoin yronoBHOro
npaBa U KPUMUHAUCTUKKM paKynbTeTa cyaebHbIX 3KCnepTMs 1 Npasa B
CTPOMTENLCTBE U Ha TpaHcnopTe CaHKT-MNeTepbyprckoro rocyaapcTBeH-
HOrO apXMTEKTYPHO-CTPOUTENbHOIO YHUBepcuTeTa (Poccus)!

Email: grigonis@mail.ru

An Essay on Historical and Legal Prerequisites of
Human Rights Ideas in Ukraine

Abstract

The author discusses the main stages of development of
state and law on the territories of modern Ukraine and
the factors linked to the historical and legal develop-
ment that help to shape the ideas of human rights — as
well as the ways of their vindication — in Ukraine. From
historical perspective, the author seeks to explain the
fact that the perception of human rights in Ukraine dif-
fer to the great extent from the notion of rights in neigh-
boring Russia and Belarus.

Key words: Grand Duchy of Lithuania, Polish-Lithuanian
Commonwealth, Ukrainian Cossacks, Galicia.
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PACCYXXAEHUA OB UCTOPUKO-NMPABOBbIX NPEAMNOCBLIZIKAX
NPEACTABNEHUNA O NPABAX YENOBEKA B YKPAUHE

CobbITMA nocnegHnx mecaues KoHua 2013 — Ha-
yana 2014 ropoB B YKpauHe, HenpeKpalaLwmincs
«MangaH» B KueBe, 3acTaBaAlT 3aaymaTbca 06
MCTOKaX TaKOro HeCTaHAapTHOro B COBPEMEHHbIX
YCNOBMAX NOAXOAA rpaxKaaH YKpauHbl K OTCTanBa-
HUIO cBomx npas. Huyero nogobHoro Henb3s cebe
npeacTaBuTb HU B cocegHel Poccum, HM — oco-
6eHHO — B benopyccuu, a Beab Hapoabl BCEX Tpex
CTpaH M3gaBHa, 0ocobeHHO B Poccuu, cymTatoTcA
«BpaTCKMMM» HapogaMM C OANHAKOBOW UCTOpUYe-
CKOM cyabbon u meHTanuteTtom. OKasbiBaeTcA, YTO
npeAcTaBseHne 0 NpaBax YenoBeka, 0CobeHHO no-
IMTUYECKUX, N O cnocobax OTCTamBaHMA 3TUX NPaB
y rpaxaaH YKpanHbl COBCEM MHOE, OT/IMYatoLmeca
KaK OT poccUMCKoro u 6enopycckoro, Tak 1 oT Tpa-
AVNLMOHHOTO eBPONENCKOro NpeacTaBaeHUs.

Cpasy e OroBOpMMCS, YTO Mbl HE PacCMaTpPU-
BaeMm B KayecTBe 060CHOBAHHbLIX U OTBEPraem /to-
bble «KOHCMUPONOTUYECKUEY BEPCUM NPOUCXOAA-
wero B YKpanHe, pasroBopbl O «MNpoOnaa4YeHHbIX»
YYaCTHUKax BbICTynaeHuUn Ha MaligaHe Hesanex-
HOCTU. Bcé ysenunumsatowmeca umdpbl NornbLmnx
N paHeHHbIX Ha MalgaHe HarnAgAHO AEeMOHCTPU-
pytOT, YTO Ntoan bblan roToBbl yMMpaTb 3a CBOE
npeacTaBiAeHne O NpaBax YesoBeka n o cnocobax
NX OTCTanBaHMA.

Moatomy npeacrasaserca Heobxoanumbim obpa-
TUTbCA K aHANM3Yy UCTOPUKO-NPABOBbIX NPeANOChI-
JIOK NpeacTaBAeHMA O NpaBax YenoBeKa B YKpauHe.

% %k %k

BepHycb cnepBa K Te3UCy O Tpex «bpaTCKmx»
Hapodax, KOTOpble «BEeKaMM XuUaM BmecTe». Ta
Tepputopma BocTouHoM EBpoOMbl, KOTOPYK HbIHE
3aHMMmaltoT Bcs benopyccua, 6onbluas yactb YKpa-
WHbl U CPAaBHUTENbHO Hebosbluasa YacTb Poccun, B
3MoXy paHHero cpeaHeBeKoBbs (NPUMEPHO BTO-
paa nonosuHa IX — cepeanHa Xlll Bekos) no yyeb-
HMKaM UCTOPUM U3BECTHbI Ham KaK Knesckasa Pycb
nnn [pesHepyccKkoe rocyaapcrso. Bropoe Hanme-
HOBaHMe, BNpOYeM, BOBCE He CBUAETENbCTBYET O
TOM, 4TO 3TO 6bINI0 APEBHEE FOCYAAPCTBO PYCCKOrO
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Hapoaa B COBPEMEHHOM ero NoHMMaHuu. Hu pyc-
CKOrO, HW YKPaMHCKOro, H1 6enopycckoro Hapoaos
Torga He cyuwecTtsosasno. B KuescKyto Pycb Bxo-
ONAN Pa3INYHbIe KHAXECTBA BOCTOYHOCNABAHCKUX
nnemeH. Mpasaa, B pamKax Kuesckoi Pycu yxe
Hayan ¢GoOpPMMPOBATLCA EeAMHbIN A3bIK, KOTOPbLIN
MOHO Ha3BaTb APEBHEPYCCKMM, HO OMATb XKe He
B CMbIC/lIe ApPEBHEro BapMaHTa COBPEMEHHOIO pycC-
CKOrO A3blKa. ITOT A3bIK CAYXKMUA OCHOBON GpopmMu-
POBaHMA He TO/IbKO COBPEMEHHOIO PYCCKOro, HO U
YKPaUHCKOro 1 6en1opycckoro sA3biKoB. Mponcxox-
AeHMe TPEX COBPEMEHHbIX HAapPOAOB U A3bIKOB AeM-
CcTBUTENbHO obulee, n cerogHa ¢unonorn obveam-
HAOT UX B TPYMNMy BOCTOYHOC/NABSAHCKUX A3bIKOB U
HapogoB. OAHaKO AasibHeNLWas MX UCTopUYecKas
cyabba nocne Kuesckon Pycu, dopmupoBaHue
MeHTaNuTeTa U NpeacTaBieHui O NpaBax YesoBeKa
OblN0 pPa3MYHbIM, Bonee-meHee MOXOXKUM AJN-
TeNbHOe Bpems y byaywmnx ykpavHues u benopy-
COB, Y COBCEM UHbIM Y ByAyLLMX PYCCKUX.

Kuesckas Pycb K TOMy e He bblaa rocyaapcTBom
B COBPEMEHHOM ero noHMmaHun. CoBpeMEeHHbI
WUCTOPUK rocygapctea u npasa A.U. McaeB Hasbl-
BaeT [lpeBHepycCcKoe rocyAapcTBo CcBOeObpasHOM
denepaumnen nnemeH'. Ceoeobpasmem apeBHepyc-
CKOM rocyaapCTBEHHOCTM CTAsIo M TO obcToATeNb-
CTBO, YTO MOCTEMEHHO BCE KHAMKECTBa, BXogdAlime
B KneBckyto Pycb, CTann BO3rNaBAATb MOTOMKWU KU-
€BCKUX KHA3en M3 AuHacTum PropuKkoBuuen. Yike
BE/IMKUIM KHA3b Bnaammup AMKBUAMPOBAN TaK Ha-
3bIBAEMbIX KCBET/IbIX KHA3EWY, HE MPUHAANEMKALLUX
K poay PropuKoBuMYel, U pa3gan UX 3eMan CBOMM
CblHOBbAM. «Bce uneHbl PlopuKoBa posa cuuTanm
cebAa NPUPOXKAEHHBIMWN BNALETENBbHBIMWU KHA3BAMM
n «bpatbamm» Mmexay cobon. Crapwero B poay,
BE/INKOTO KHA35 KWEBCKOTO, OHW Ha3blBa/INM 0ObIYHO
oTuom. Ho ato 6b110 He 6onee yem No4YETHOE 3Ba-
HUMe 6e3 BCAKOro peanbHOro cogepxaHusa»’ 06-

1 Cm.: Ucaes WU.A. UcTopusa rocygapcTsa 1 npasa. M.,
2011. C. 11.

2 Cm.: KpacHoB H0.K. UcTopuAa rocyaapctsa 1 npasa
Poccuun. M., 1997. C. 27.
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Line, COBMECTHble Aena, Kacarowmeca BCEX KHA-
YKEeCTB, M BOMPOCbI UX B3aMMOOTHOLUEHUN MeXAay
cob0M pewanncb Ha KHAXKECKNX cbe3gax. OaHako
CObMpPannUCb OHU PeaKo U UX PEeLleHUA He UMenun
obAsaTenbHoM cunbl. bonee TOro, peweHna cbes-
[0B YacCTo TO/IbKO YKpennaan He3aBUCMMOCTb OT-
AenbHbIX KHsXKecTB. Tak, Jllobeuckmin cbes KHA3eln
B8 1097 roga 3akpenua B CBOEM peLleHUU NPUHLMN
«OTYMHBI», MO KOTOPOMY 32 KHA3bAMM HAaBEYHO 3a-
Kpennannucb 3em/n, KOTOPbIMKU BAAAEN UX OTLbI.
«[leTn Bnagnumupa ctanm cMoTpeTb Ha CBOU 3eMu
KaK Ha BOTYMHbI U CTPEMUANCL K CAMOCTOATENbHO-
cTn. HenoBnHoOBeHUe oTUy NpoasBun CBATONOJK, a
3atem un fApocnas. KHA3b Bnagumup ymep, cobu-
paAcb B MOXOA Ha CBOEro cbiHa. Apocnas, byayun
HOBrOPOACKMM KHA3eM, cobpan ononyeHve n oT-
npasuaca B Kues 3axBaTUTb KHAMECKUI CTON...»>.
UeHTpobexHble TeHAEHUWM CKNaAblBAlOTCA U B
CaMMX KHAXKeCTBaX, KOTopble B CBOKD oyepeab Ae-
NATCA Ha yaenol (yaenbHble KHAXKecTBa). Mpouecc
9TOT BMOJ/IHE 3aKOHOMEPHO NPUBOAUT K pacnajy B
Xl Beke Knesckol Pycu Ha NOAHOCTbIO camocTosA-
Te/bHble KHAXeCTBa. HaunHaeTcA anoxa, oxapakre-
PU30BaHHAA UCTOPUYECKOM HAaYKOW KaK «peoaanb-
HaA pa3gpobneHHOCTbY.

CnpaBegnMBoCTU pagu Hafo OTMETUTb, 4TO
«pasgpobaeHHbIMU» OblAM B TO BPEMA U BCE ApY-
rme rocygapctsa Esponbl. He 6bi10 B TO Bpemsa
HW egmMHON PpaHUUKM, HU eanHON AHIIMK, a eaun-
Hol lepmaHumn He 6bi10 BNNOTL A0 1870 roaa, a,
eCNN yyecTb HemeLKoA3blYHble ABCTpUIO U Jlnx-
TEHLWTEeNH, HemeLKoA3blYHble YacTu Lsenuapuuy,
benbrun n Jllokcembypra, To MOXHO CKasaTb, YTO
egmHon fepmaHum HeT un go cux nop. C aTux nosu-
U1 TOBOPUTb O TOM, YTO COBPEMEHHbIE PYCCKME,
YKpauHUbl 1 6enopycbl MMenn B CpefHEBEKOBYHO
anoxy obuwee rocygapctBo Becbma npobnema-
TUYHO.

Bo3morkHO, Kuesckaa Pycb Korga-Hubyab w
nonyynna 6bl AanbHelwee pa3BUTUE, ecan Obl
He MOHroNbCKoe HawecTtene 1237-1242 ropos u
HayaBLlleecA B CeBEpPO-BOCTOYHOWM €e 4acTu MOH-
roNIbCKOe M MOHroso-TaTapckoe uro. B 3emnsx,
OKasaBLIMXCA noA urom, ctana dopmmpoBaTbCA
TeppuTopun cospemeHHon Poccuun. B ocTtanbHbix

®  Wctopwusa rocyaapctea v npasa Poccum / nog pega.
KO. . Tutosa. M., 1997. C. 28.
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Ke 3emMnAx, COCTaBMAKOWMX COBpPemMeHHble beno-
pyccumto 1 60AbLLYIO YacTb COBPEMEHHOM YKPanHbI €
«MaTepPbI rOpoA0B PYCCKMX» Knesom, NocTteneHHo
CTaNI0 PacnpPoCTPaHATL BIMAHME MOIOA0E N AMHA-
MMWYHO pas3BMBatoLLeecs BOCTOYMHOEBPOMENCKOE
rocyaapcTeo — Bennkoe KHaxecTso J/InToBcKoe (Aa-
nee — BKJ/1), B cocTaB KOTOPOro OHW, B KOHEYHOM
cyeTe, u Bowan. Camo xe BK/1 B 1569 rogy obbe-
AVMHWNOCb B eAMHOe rocyaapctso ¢ Monblwen. Ho-
BblA NONUTUYECKMI COIO3 MOAYYMNA Ha3BaHUe Peun
MNocnonuToli.

Tepputopua coBpemeHHon benopyccmum okasa-
nacb B coctaBe Poccum — B To Bpema Poccuinckom
Mmnepun — nos)e B pesynbTaTe TPEX pas3aenios
NONIbCKO-IMTOBCKOro rocyaapcrea Peun MNocnonu-
Tol: B 1772, 1793 n 1795 rogax. Takum obpasom,
B8 coctase Poccmun n CCCP go ero pacnaga s 1991
rogy benopyccua Haxogmnacb 4yTb 6onee AByx Be-
KOB, €CNM BEeCTU OTCYEeT C nepBoro pasaena Peuum
Mocnonutoii. Ecam e cuMTaTb CO BTOPOro, U OCO-
6eHHoO c TpeTbero eé pasgena, To benopyccus B co-
ctaBe Poccum n CCCP He npobblia 1 ABYX BEKOB.
Mpu ntobom noacyeTe CPoK BxoxAeHUA benopyc-
CMM B OAHO rocyaapctso ¢ Poccueld no uctopuye-
CKMM MepKam He CTo/b BONbLLION, N HeMb3A FOBO-
PUTb, YTO 3TM HAPOAbI KBEKAMMU» XKUIN BMecTe. He
roBopAT Begb 06 3TOM MO OTHOWEHUIO K JInuTBe,
KOTOpas Bowna B coctaB Poccminckon Mmnepum no-
cne TpeTbero pasgena Peun Mocnonutoit, n Haxo-
annack 3atem ¢ 1940 roaa B coctase CCCP!

C noacyetom BpPEMEHWU BXOXAEHMA B COCTaB
Poccum n CCCP YkpauHbl geno obctomT ropasao
cnoxHee. Tepputopua coBpeMeHHON YKpawuHbl B
COBETCKOe BpeMs bblsla «CKpOeHa» M3 BeCbMa pas-
NINYHBIX YacTel, NPUHaAENKaLWMX B CBOE Bpems
Pa3NYHbIM rOCYAapCTBaM M OKa3aBLUMXCA B chepe
nHTepecos Poccnm n CCCP npu cambiX pasinyHbIX
obcToATeNnbCTBAX.

Ecnun 6paTb BO BHMMaHME NnLb Ty YaCTb COBpeE-
MEHHOM YKpauHbl, B KOTOPON B OCHOBHOM MBYT
3THUYECKME YKPaUHLUbl — a 3TO YKpanHa NpUMepPHO
6e3 eé BOCTOUYHOM (XapbKoB, [JoHbacc 1 Ap.) u 1ox-
Hol yacten (Kpbim, Hukonaes, Ogecca n ap.) — 1o
BMepBble OHAa nonana B chepy MHTEPECOB UCTOPU-
YecKoro npeglectseHHMKa Poccum, MOCKOBCKOro
rocyaapctea, B CBA3M C akTom [lepeacnaBcKoi
Pagpl 1654 roga, co3BaHHOM BOCCTaBLWMMM MPO-
TMB Peun MMocnonnToi 3anopoOXKCKMMKM KasaKamu.
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B aTOM aKTe Ka3saku npocmanch B nogaaHcTtso Mo-
CKOBCKOTO rocyaapcTBa. B poccuiickol n coBeTcKom
nctopuorpadum 1654 rog NPUHATOM CYMTATb FOA40M
«BOCCOoeaMHeHMA» YKpauHbl ¢ Poccneit. MMeHHO B
yectb 300-netna atoro «BoccoegmnHeHua» B 1954
rogy TOrgaAWHMA COBETCKUIM pykosoauTens H.C.
XpyLLeB NpuHAA pewweHne o nepegade Kpbima 13
PC®CP B cocTas YKkpaunHckoi CCP, KoTopoe B CO3Ha-
HUU MHOTUX POCCUAH HbIHE BOCMPUHUMAETCA KaK
HecnpaseanBoe.

OpHako B 1654 rogy oduumnanbHoro npucoegm-
HEeHUA YKPAMHCKMX 3emenib K MOCKOBCKOMY rocy-
[apcTBy He npousowno. MOCKOBCKOMY rocygap-
CTBY NPULIOCH BCTYNUTb B OJAUTENbHYIO BOWHY C
Peubto Mocnonutoit. Jlnwb B 1667 roay B AHApPY-
coBo (coBpemeHHaa CMmoneHckasa obnactb Poccuin-
cKoi Pepepauunun) mexapy ABYMs rocygapcTsamu
6b110 NoANMCaHO Nnepemupmre, No yCa0BUAM KOTO-
poro MockoBckomy rocygapctey oT KopoHsbl [Monb-
ckoin Peun Mocnonnton oTownu JleBobeperkHan
YKpauHa, Knes (Ha gBa roaa), YepHUrosckoe Boe-
BoACTBO, a oT BKJ/1 — yactb CmoneHcKoro soeBoa-
CTBa, BKAOYaa CmoneHck n Crapogybckuin noser.
KrneB oKOH4YaTeNbHO BOWEN B coctaB MOCKOBCKOro
rocygapcrsea To/1bKo B 1686 roay nocne ynnatbl 146
TbiCAY pybneii.

NeBobeperkHaa YKpauHa, Boweawas B 1667
rogy B coctaB MOCKOBCKOro rocyapcrsa, OXBaTbl-
BaeT coBpemeHHble YepHUroBcKyto, lonTaBcKyto
obnactn nyactn Knesckoit, CymcKon n Yepkacckoi
obnacten YKpauHbl. YunTbiBas, YTO B COBPEMEH-
Hyt0 YKpauHy BxogAaT 24 061acTv, TO MOMKHO CKa-
3aTb, YTO K MOCKOBCKOMY rocyaapcTay B TO Bpemsa
oTowna coscem HebonbLan eé yacTb.

bonblwaa 4acTb COBPEMEHHOM ITHUYECKOMU
YKpauHbl B cocTaB Poccuitckon Mmnepun Bowna,
TaK e KaKk u benopyccua, B pesynbTaTe pas3nenos
Peun Mocnonutoit B KoHue XVIII BeKa. MNpu atom
no nepsomy pasaeny 1772 roga 4acTb 3THUYECKOMN
YKpauHbl ¢ ropoaom JibBoBom (Manunuma) otowwna K
ABcTpuun. B 3T e rogpl (1792 roa) kK Poccuiickomn
Umnepun no gorosopy ¢ Typumeit oTownm Kpbim m
Bcé CesepHoe [MpnyepHOMOpbE, HbIHE Haxo4ALLN-
eca B cocTase YKpauHbl.

Mocne pacnaga Poccuiickoit Mmnepum 3anagHasn
YyacTb MCTOpMYecKoM 06s1acTb 3THUYECKOM YKpa-
WHbl — BONbIHM (coBpemeHHble BonbiHcKan, PoB-
HeHcKasa obnactn) ¢ 1921 no 1939 roa HaxoaMnachb
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B COCTaBe BHOBb 06Pa30BaHHOr0 MOALCKOrO rocy-
napctea (Il Peun Mocnonutoit). B coctas Monbin ¢
1919 roga no 1939 roa Bxoauna TaK¥Xe oTowealasn
K Hel oT pacnaswenca ABCTPO-BeHrpum n HaceneH-
HaA STHUYECKMMM YKpanHLUamm BoctouHasa lanvuyma
(coBpemeHHble MBaHO-PpaHKoBCKan, J1bBOBCKaA,
YyacTb TepHOMoO/bCKOW 06/a1acTH), 3anagHaa 4acTb
nctopuyeckon obnactm MNogonbe (YacTb COBpeEMeEH-
Holt TepHONO/IbCKOM 061acTw).

Bonbwasa vacTtb 3THWYECKOM YKpauHbl nocne
OKOHYaHMA [paXKAaHCKOM WM COBETCKO-NObCKOM
BOWH OKa3anacb Ha Tepputopum YKpanHckon CCP,
Boweawei B 1922 rogy 8 coctas CCCP. Mpwu aTom B
cocTaB YKkpaunHckoi CCP 6binu BKIOYEHbI TEPPUTO-
pUK, B KOTOPbIX 3THUYECKUN YKPAUHCKOE HaceneHune
He 6bl10 nNpeobnagatowmnm (coBpemeHHble [He-
nponetposcKaa, [JoHelKana, 3anopoxKckas, Jlyran-
cKaa, Hukonaesckasa, Ogecckas, XapbKoBCKana, Xep-
COHCKas obnactu). MepBoit cTtonunueit YKpanHcKom
CCP po 1934 roga aBnAanca XapbKos.

B 1940 roay B YKpaunHcKyto CCP n3 coctasa Py-
MbIHMM 6blin BKAOYeHbl CeBepHana BykosuHa (co-
BpemeHHana YepHoBuuKaa obnactb) U ABa ye3na
beccapabuu c ueHTpamm B M3amanne n AKKepmaHe
(HbIHe Benropoa-[lHECTPOBCKMIA), BKAOYEHHbIE B
Opecckyto 06nacTb.

HakoHewu, B 1945 roay B YKpaunHckyto CCP u3 co-
cTaBa YexocnoBakum 6b110 BKAOYEHO 3aKkapnaTbe
(coBpemeHHan 3akapnatckaa obnactb C aAMUHU-
CTPATUBHbIM LLEHTPOM B Y}Kropoze).

Okasaslmeca B nepmog ¢ 1939 roaa no 1945 rog,
B cocTaBe YKpauHbl BocTtouHaa Naavuma, CesepHan
BykoBrMHa n 3akapnaTbe HWKOr4a He BXOAUAU B
cocTtaB Poccuu, u aantenbHoe Bpema HaAXo4uInUChb
B coctaBe ABCTpo-BeHrpun. Yactb coBpemeHHOM
TepHononbckoi obnactu B Poccuiickyto Mmneputo
BXOAWNA NNLWb B KOPOTKMI nepuog, ¢ 1809 roga no
1815 rog.

Tepputopmna coBpemeHHOM YKpauHbl OKOHYa-
TeNbHO chopmmpoBanacb nocne nepegavm Ykpa-
nHckoi CCP n3 coctaBa PCPCP Kpbimckoit obnacTtu
n ropoga Cesactonons.

Takum obpasom, H6onbwaa 4YacTb UCTOPUK IT-
HUYEeCKOM YKpauHbl cBA3aHa ¢ npebbiBaHMeM eé B
coctase BK/1 n Peun MNocnonutoii*. B atom mnctopum-

4 Tepputopuun 17-tn us 24-x obnacteii coBpemeHHon
YKpauHbl B pasHoe BpPems MOJHOCTbIO M YaCTUYHO

KYPHAN KOHCTUTYLIMUOHAJZIU3SMA U NPAB YE/IOBEKA
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YECKOM d)aKTe, no-sugnmomy, U cnegyet MUCKatTb
M3HaYa/ibHblE UCTOPUKO-NPaBOBbIE MNPeANnOCbIIKA
npeacrtaBaneHMNA O NpaBax Ye/I0OBEKA B praVIHe.

k% %k

Mcxoga mn3 pesynbtaToB MNPOBEAEHHbIX paHee
MHOI UCCNEeA0BaHWNIA®, MOXKHO BblAENUTb CAeayto-
LLiMe OCHOBHbIe YepTbl rocyaapcTea U npasa BK/I.

Bo-nepssbix, B BK/1 HMKorgaa He 6blno abcontot-
HoM MmoHapxmn. C XIV Beka B KayecTBe coBella-
TENIbHOro OpraHa Npu MoOHapxe (Be/NMKOM KHs3e)
pevcteoBana Papa (MaHbl-paga) B cocTaBe BbIC-
WKMX [OOMKHOCTHbIX /ML, rocygapctsa (KaHunep,
nogKaHu/ep, mMapllasku, noackapbuii, Boesoabl,
KawTtenaHbl n ap.). C koHua XV Beka Papga cTtana
OrpaHMuMBaTb BNACTb BEAMKOro KHA3A. CornacHo
npueeneam 1492 n 1506 rogoB BaxKHeWwWwMe Aena
BE/IMKUIM KHA3b pellan TONbKO BMecTe ¢ pagon. K
BOMPOCAaM, pPeLaembiM pPagoi, OTHOCUAUCH: W3-
6paHMe BENMKOTO KHA3S IMTOBCKOTO, YTBEPXKAEHNE
3aKOHOB, MeXayHapoaHble aena, 06opoHa KHsxKe-
CTBa, KPYnHble cyaebHble aena. 3aceaaHns paapl C
y4yacTmem npeactaBuTenen agMMHUCTPATUBHO-TEP-
PUTOPUANBHBIX €4NHWUL, — MOBETOB — Ha3blBasacCb
ceiMmamu (BanbHbimuM cerimamu). KoHeuHo, B Page
M Ha celMmax NPMHUMAAWN yyacTMe NpeacTaBUTENN
TONbKO [ABOPAHCTBA (WAAXTbI) M AYXOBEHCTBA,
OAHAKO BCEHAPOAHOro nNpeacTaBUTENbCTBA B TO
Bpems eLle He 6b1a10 HUrae B mmpe. Tem He MeHee,
MOXHO CKasaTtb, 4To B BKJ/1 nmenn mecto 3avatku
napaameHTapr3ma COBPEMEHHOro Tmna.

Bo-smopbix, BKJ/1 HUKorga He 6blio LeHTpanu-
30BaHHOr0 YHMUTaApHOro rocygapcrtea. [pucoean-
HAemble K BKJ1 KHAXeCTBa, npexge Bxoguslune B
KneBsckyto Pycb, A0roe Bpemsa Haxo4uamch B Nony-
HE3aBMCUMMOM OT LLeHTPa/IbHOM BNACTM MOJIOKEHUM.
C 1413 ropga BK/1 ctano genntbcA Ha BOEBOACTBA,

BXxoAmnu B coctas BKJ1 1 Peun Mocnonnton.

5 O BK/1 v Peuu MNocnonuntoi, nx rocyaapcTseHHo-Mnpa-
BOBOM Pa3BUTUM A yXKe Nucan HeogHOKpaTHO. He-
[aBHO yAanocb cobpaTb CTaTbW, NOCBALLEHHbIE 3TUM
BOMPOCaM B eAuHbIN CO0pHUK. Cm.: puroHuc 3.11.
JlntBa 1 ee coceam B NPOLUIOM U HACTOALLLEM: UCTO-
PUYECKME U NPaABOBbIE AacMeKTbl B3aMMOOTHOLLEHWUIA:
TpeyronbHuK «Poccua-Jintea-Monbwa»; Jntea u
Apyrve 3anagHble pernoHbl Poccuitickon Mmnepun m
CCCP; NutBa v lfepmanma. COOPHMK M3BpaHHbIX CTa-
Ten. CM6. 2014.
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a nocnegHue — Ha noseTbl. Boiclwee fonXKHOCTHOE
MU0 BOEBOACTBA — BOEBOAA HAa3HaYanCA BEAMKUM
KHA3eM 1 Pafoi NOXKU3HEHHO, HO NPU Ha3HAYeHUN
BE/IMKOMY KHA3I0 M Page Heobxoaumo 6bino 3a-
PYyYMTbCA NOAAEPKKON MECTHOM LWNAXTbl NPUHATD
KaHAnAaTa B BoeBOAbl. [Tocse Ha3HayeHuUA WaaxTa
morna notpeboBaTb ero cHATUA. [NaBol noseTa AB-
NANCA Ha3HAYaeMbl BEIMKMM KHA3eMm 1 Pagoii no-
BETOBbIN cTapocTa. B 1o e Bpema cywecTtsoBanu
MeCTHble COC/IOBHO-NpeAcTaBUTEeIbHblE OpraHbl —
ceMMunKM, B paboTe KOTOPbIX MO KENaHUK Mor
NPUHATbL y4acTne ntobon wnaxTny noseta. MMeHHO
CEMMUKM C TEYEHUEM BPEMEHMU CTanu FNABHbIMM
opraHamu ynpas/ieHuA B NOBeTaxX, a 32 NOBETOBbIM
CTapOoCTOM K KOHLY XVI BeKa 0CTannUCb TO/IbKO PYHK-
UMM PYKOBOACTBA NOBETOBLIM (FPOACKMM WK 3aM-
KOBbIM) CyA0M.

B-mpembux, 0OaHOW U3 CyLLECTBEHHbIX YepT Op-
raHuM3auum ynpasneHmna Ha mectax B BK/1 asnanocb
LUMPOKOe NpeaocTaBieHne ropoacKkoro camoynpas-
nenus (margebyprckoro npasa) ropogam n mecTeu-
Kam. No momm nogcyetam B BKJT Ha Tepputopmax
COBpemMeHHbIX JIMTBbl Bcero mmenocb 55 marge-
BGyprckMx ropofoB n mectedek, benopyccum — 53,
Poccuun — 7 (Bce ropoaa), Monbwun — 5 (Bce ropoaa).
Ha yKpanHCKMX 3emnsax BO Bpemsa BXOXAEHUA UX B
BK/T maraebyprckoe npaBo 6b110 NpenocTaBAeHO
9-Tn ropogam uM mecTteykam, B Tom ymucne Kuesy.
PaKTMUeCKM e maraebyprckmx ropofos U mecte-
YeK Ha TeppUTOPUM COBPEMEHHOM YKpanHbl Bbino
3HauuTenbHO 6osbwe®. Bnagumupy-BonbiHckomy
margebyprckoe npaso 6bI10 NpeaocTaBneHo Ao
ero BxoxkaeHua s BKJ/1. MHormm ropozam 3To npaso
6b1710 NpeaoCcTaBAEHO NOC/Ee TOro, KaK YKpauHCKue
3emnun otownu ot BKJ K Monblwe (Hanpumep, be-
nasa LlepkoBb B coBpemeHHOM Knesckoi obnacty,
LWapropoa B coBpemeHHON BUHHMLKOM obnacTy,
nonyuymslimMe maraebyprckoe npaso B 1588 roay).
lopog MyKayeBo B COBpPeMEHHOM 3aKapnaTcKol
obnactm nonyunn marpebyprckoe npaso B 1445
rogy BO Bpems BXOXAeHuA B cocTas BeHrpun. Ma-
roebyprckoe npaBo KameHuy (HbiHe KameHeu-MNo-
OONbCKMA XMenbHUUKOW obnactn) 6bi1o npea-
CTaB/IeHO BO BpeMA cywiectsoBaHmA B 1363 — 1432
rogax camocToAaTenbHoro MogoAbCKOro KHAXECTBa,

® B yKpaMHCKOA3bIYHOM Bepcuu BuKuMneamm nmeetcs
YKasaHue Ha 187 TaKunx HaceNeHHbIX MYHKTOB.
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OCHOBaHHOro b6patbamu KopuatoBumuyamm — BHy-
KaMW BE/IMKOIO KHA3A IMTOBCKOro NegumumHa’.

Takum ob6pasom, cyliecTBOBaHWE MNOBETOBbIX
CEMMUKOB M FOPOACKOr0 CaMoynpasBaeHUA Ha oc-
HoBe Maraebyprckoro npasa B BKJ/1 cBuaetenb-
CTBYIOT O CTAHOBJIEHUWU B HEM OCHOB COBPEMEHHOI0
MECTHOro CamoyrnpaBaeHuA.

B-yuemeépmebix, obpaTUm BHMMAHME HA WUC-
K/IOYNTENIbHO BaXHoe npaBoBoe Hacnegue BKIJI,
0COBEHHO /IMTOBCKUX CTATYyTOB — CBOAA 3aKOHOB,
OTHOCALUMXCA K pPasNMyHbIM OTpacaam npasa. B
1529 rogy 6bln NPUHAT NepBbld Unn ctapbliii Cra-
TyT. B 1566 rogy noasmaacb BTopaa pegakuna nam
BTOpOM JlntoBckmin CraTyTt, B 1588 rogy — Tpetui
CratyT. B nepBoii ke ctatbe CraTyTta 1529 roaa
yKa3blBanocb: «Benukuim KHA3b 06A3yeTca HUKOro
He HaKa3blBaTb MO 3a04YHOMY OrOBOpY, AaxKe ecau
6bl Aeno Kacanocb ockopbneHna JOCTOMHCTBA ero
Bennyectsa. A ecnm 6bl KTo-nmbo HeoboCHOBAHHO
06BUHAN Apyroro, TO cam AOJ/IKEH NOHECTU Takoe
¥Ke HaKasaHue...»%,

* %k %k

B 1569 roay mexay BK/1u MNonblwei 6b1n1a 3aknto-
yeHa JTlobAMHCKan YHUA, Mo KOTopoi bblo co3gaHo
0b6beanHEHHOE NOIbCKO-IMTOBCKOE rOCYAapcTBO —
Peub Mocnonutas. Mo aKkty JIl06ANHCKON YHUU U3
coctaBa BK/1 nog topucamkumio Monbwn (KopoHbl
NoNbCKOM) 6bln NepepaHbl Bpausasckoe, BosbiH-
ckoe n Knesckoe BoeBoacTBa. Bmecte ¢ Haxoaus-
LWMMKUCA 40 3TOro B cocTase lMonbwun MNoaoabckum
n Pycckum BoeBoAcCTBaMU (C aMMHUCTPATUBHBIM
LeHTpoM B J1bBOBE) OHWM COCTaBUAWN YKPAMHCKUE
3emnn KopoHbl nonbckoit Peun Mocnonutoir. B
1635 rogy K HUM gobasunocb YepHuUrosckoe Boe-
BOACTBO U3 3eMesb, oToweawmnx K Peun Mocnonu-
ToM 0T MOCKOBCKOro rocyaapcTtsaa no JeyanHckomy
nepemupunio 1618 roga. MHTepeCHO OTMeTUTb, YTO
yKa3aHHble BoeBOACTBa B Peun MocnonuTton gonroe
Bpems Ha3biBaaUCb Pycblo. B npomexkyToK € KOHUa
XVI Beka no cepeaunHy XVII ctonetna ncnonb3osa-
NOCb ABa HasBaHMA — «Pycb» 1 «YkpanHa»®. B EB-

7 Cm.: Tpuronuc .M. /lutea u ee cocegp... C. 266.

& MMeps.bit nam Crapblit JiIntosckuii Ctatyt // BpemeH-
HUK ObwecTBa UCTOPUKN U APEBHOCTEN POCCUMCKMX.
1854. KH. 18. C. 2.

9 Cm.: AkoBeHKo H. Hapuc icTopii YkpaiHu 3 HallaaBHi-
wwux vacis go kiHua XVIII ct. Kuis, 1997. C. 12.
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pone reorpaduyeckoe ob603HaveHue «YKpauHa»
CTano BxoauTb B obuxon B cepegmHe XVII Beka.
Hauano atoi Tpagmumnm 3anoxun Minom Jle Baccep
Ae bonnaH, PpaHLYy3CKMA BOEHHbINA WUHXEHEp U
KapTorpad, Haxoamswmincs 8 1630 — 1640-x rogax
Ha KoposieBckon cnyxbe B Peun Mocnoanton. OH
coctasun «OnucaHme YKpauHbl», bnarogapa KoTo-
pomy cobcTBeHHO EBpona v nonyynna nepsble cu-
CTEMATU3NPOBAHHbIE CBEAEHMA O PEernoHe ye Nog,
Ha3BaHMeMm YKpauHbI'’. Mo-BUAMMOMY, C MOMEHTA
3akntoueHma JllobamHckol yHumn 1569 roga cneayet
roBOpPUTb O HaYasie pOPMUPOBAHMA YKPAUHCKOIO U
6enopycckoro Hapogos. benopycckuii Hapoga, npu
aToM GOpMMPOBANCA Ha TePPUTOPUM, OCTaBLLENCA
nocne 1569 roga B coctase BK/I.

B Peuun MNocnonutoii, B NpUHLUMMIE, COXPAaHUNMUCD
BCE BblAeNeHHble Bbllle OCHOBHble 4epTbl rocy-
AapcTtea u npasa BK/l. OTmeTm nunwb, 4TO BAACTL
ob6Lero MoHapxa — KOpoaA NOJbCKOrO U BEIMKOTO
KHA3A IMTOBCKOrO — CTana ewe 6onee orpaHuyeH-
HOW. Ero AonKHOCTb Bbla BbIGOPHON. BepxoBHYO
BNACTb NO CYyLWeCTBY OCYLLECTBAAN LUNAXETCKUM
Ceim c npepocTaBneHMem ero nocnam (genyta-
Tam) npasa «Inbepym BeTO», O3HAYAOLWErO, YTO
X0TA 6bl OAMH roN0C «NPOTMB» NPENATCTBOBA NPU-
HATUIO peweHna CeMmom. MCTOKOM 3TOro npasa
CTana Tpagmuma eaAnHOAYLWHOro NPUHATUA pelle-
HUA B CEMME, TAE KarKAbli WANAXTUY NPeacTaBaan
CBOW pervoH, 6bin M36paH MeCTHbIM CEMMMKOM U
Hec nepepn, HAM OTBETCTBEHHOCTb 3a BCe pelleHun
cenMa, a Takxke deaepaTMBHOIo XxapakTepa camoro
NONbCKO-IMTOBCKOTO rocygapcTea. PeweHwne, npu-
HATOE 6ONbLWMHCTBOM NPOTUB XKENAHUA MEHbLLMH-
cTBa (Aaxe ecnu 310 6bl TONbKO OA4MH CEVNMUK)
CYNTANU HapyLeHMem NpUHUMNA NOAUTUYECKOro
paBeHcTBa. Kctaty, OAHMM M3 MNepBbiX MCMNOJb-
30Ban npaso «anbepym Beto» B 1669 rogy Agam
Onusap — nocon ot Knesa (no Apyrum AaHHbIM — OT
YKPauHCKOM BosbiHM).

Ha yKkpanHCKux 3emnax, otowenwmnx ot BK/T K
KopoHe nonbCcKoM, NpoaoiKann AencTBoBaTb U-
TOBCKMe CTaTyTbl. OHM AENCTBOBANM M NOCae Npu-
coeguHeHuA aTUX 3emenb K Poccuinckon Mmnepun.
Tak, Tpetuit (HoBbin) CtaTyT gencreoBan B Kues-
cKkow, MoaonbCcKoi 1 BonbiHCKOM rybepHMaxX BNAOTb

10 Cm.: KyHrypos A. Knesckoi Pycu He 6bl10 MAKU 4YTO
CKpblBatoT uctopuku. M., 2011. C. 48-49.
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0o 1840 ropga. Kpome TOro, /IMTOBCKME CTaTyTbl
66l Mcnonb3oBaHbl Npu coctaBneHun «[lpas,
MO KOTOPbIM CyAUTCA MANOPOCCUNCKUA Hapog» —
cbopHuMKa Hopm npaBa XVIII BeKa, cocTaBneHHOro
C Uenbio perynampoBaHua oTHoweHur B Jlesobe-
perkHol YKpauHe. locne npucoeanHeHus eé K
MOCKOBCKOMY rocyaapcTay AeCTBME MOCKOBCKOIO
3aKOHO4ATeNbCTBA He pacnpocTpaHAnacb — 34ecb
NPOAOMKAAN  AEWCTBOBATb HOPMbl  «bHbiBLIEro
npaBa», TO ecTb 06bl4HOE NPaBO, NOJbCKO-INTOB-
CKOE 3aKOHOZaTeNbCTBO U Maraebyprckoe npaso™.

B Peun Nocnonnton YpesBblvaliHO BaXKHYHO POJb
urpana wnaxra. Waaxtmum mmenn BoAbHOCTH, He-
MbIC/IMMbIE HU B O4HOM eBponencKkom cTpaHe. OHu,
Hanpumep, 661N BNpaBe CcoAepKaTb YaCTHble ap-
MUWU N COCTaBNATb KKOHbeaepaLno» aNa BONHbI C
Koponem. MmeHHO noatomy Peub Nocnoantyto He-
penKo Ha3blBAOT KLUAAXETCKON pecnybinkomn».

CnepyeT oTMeTUTb, YTO wWaaxta B Peuun lNocno-
nuMTon Oblna BeCbMa MHOrovMcieHHon. Mimenocb
MHOTO NpeacTaBuTeNeit MeKONOMECTHOM LUAAXTDI,
KOoTOopble N0 06pasy *KU3HU NPAKTUYECKN HUYEM He
OTIMYANUCb OT KpecTbAH. OnpeaeneHHon cBobo-
Ao B Peun MocnonnTon NOMb30BANUCHL KUTEAU
ropoAos MU MecTeyek, B KOTOpPbIX AeNCTBOBANO Ma-
roebyprckoe npaso. Cambim 6ecnpaBHbIM cnoem
HaceneHne B Peun [Mocnonuton ABNANUCH Kpe-
CTbAHe. He ABnAnacb UCKAKOYEHMEM B 3TOM OTHO-
LWeHnKn 1 YkpanHa B coctaBe Peun Mocnonutoii. Oa-
HaKo B YKpauHe BO Bpems BXOXAEHUA e€ B COCTaB
Peun Mocnoantoi cywectsoBan ewwé ogmMH ocobbliit
CNOW HaceneHma — Kasaku. Kasaukumit daKktop, Kak
npeacTaBaseTca, cbirpan ocobyto pons B opmupo-
BaHWM NPeACTaBAEHNI COBPEMEHHbIX YKPAUHLEB O
npaBax 4Yenoseka, 1 ocobeHHO O cnocobax mx oT-
CTamBaHmA.

k% %k

He Kacasacb 34ecb Bcex MnepuneTuii MCcTopuu
YKPaMHCKOro KasauyecTBa, CNy»Kbbl Ka3akos Peuu
MocnonnToi U CTONKHOBEHUI C HElD, OTMEYY, YTO
OAHWUM M3 MOTMBOB MHOTOYMUCAEHHbIX Ka3aLKMUX
BOCCTaHUI BblII0 CTPEM/IEHME Ka3aKOB K Mpupas-
HUBAHUIO MX K LIAAXTMYAM, PacnpoCTPaHeHUIo Ha

1 Cm.: Cypunos A.B. O6uwecTBeHHO-NONNUTUYECKUIA
CTpOl M npaBo BenuKoro KHaxecTtBa JIMTOBCKOrO.
KnwwnHes, 1961. C.65.

JOURNAL OF CONSTUTIONALISM & HUMAN RIGHTS

HUX WWAAXETCKUX BONIbHOCTEN. MNpun 3TOM 1 npeacTa-
BUTENEN WAAXTbI CPeAM YKPAUHCKMX Ka3aKoB TOXe
6b1710 Hemano.

B ¢dopmMpOBaHUM YKPAMHCKOrO KasavecTBa
yyacTBoBanu bHernble KpecTbsaHe, mellaHe, npea-
CTaBUTENIN APYrnX coumanbHbix cnoes. Cpean HUX
6blIn NpeacTaBuUTENM CaMblX PA3/IMYHBIX 3THOCOB.
BonbHOCTM MHOrMMW Kaszakamu BOCMPUHMMANUCH
cBoeobpa3Ho, Kak cBoboga rpabexken, pasboes,
HacuAMA U T.N.

MN3BECTHO HECKO/IbKO KPYMHbIX BOCCTAaHUM YKpa-
WMHCKMUX Ka3akoB. [pMYMHOW NepBOro U3 HUX B
1591 — 1593 rogax ctano HeAoBONALCTBO bonbLUEl
4acTW Ka3ayecTBa OTKA3om Bnacten Peun Mocnonu-
TON YBEANYUTb KOJIMYECTBO PEECTPOBbLIX KAa3aKoB.,
T.€. Ka3aKoB, Haxo4AWMXCA Ha cny»kbe Koponsa 3a
YKanoBaHWe, a TaKXKe OTKa3 NPUPABHATb NpuUBUe-
FMM Ka3aKoB K LUNAXETCKOMY COCN0BUI0. Bosrnasun
BoccTaHue retmaH Kwndtod KocMHCKMR, wnaxTny
poaom c Noansacckoro BOEBOACTBA (HbIHE TEppPUTO-
pusa Monbwun).

OTpAagbl KocnHckoro netom 1591 roga 3aHAnM
MNukos, benoropoaky, YyaHos, Hanaan Ha benyto
LlepkoBb, a BCKOpe no4ytu H6ecnpenAaTCTBEHHO 3a-
HANn MNepeacnas 1 Tpunonave. Ha ABopax 3axBayeH-
HbIX FTOCNOACKMX MMEHMI 3anblAaan KOCTPbl — Ka-
3aKM CKUrann JOKYMEHTbl Ha BlageHWe 3eMAAMMU,
HAaMBHO HaAeACb TaKMM 06Pa3OM NUWKUTL LWAAXTY
npaB cobCTBEHHOCTN Ha TeppuToputo MNMpuaHenpo-
BbA. Bo MHOrMX ropogKax, 3aHATbIX NOBCTAHLAMM,
Kpome TpagULMOHHOIO YHUUYTOXEHUA U pasrpa-
61eHNA UMEHWI WNAXTbI, BBOAMIOCH Ka3aLKoe Cy-
[0NPON3BOACTBO, B TO e BpemA 3aKoHbl Peun lNo-
CNONNTON OTMEHANUCH ™,

BocctaHmne nop npeasoauTenbctBom Tapaca
depoposuya (1630 roa) conpoBOXKAANOCH Ka3HbIO
reTmaHa puropua YépHoro, cTOpoHHMKA Peun lo-
CNOMINTOM, KOTOPOro M3pyOuan Ha KyCKM, a TaKxkKe
HanaZeHMAMM Ha ycaabbbl M BNAJEHUA LWINAXTLI,
ybumncTesamm nx xo3nes, 3aXBaTOM UX UMYLLLECTBA U
YHUUTOXKEHMEM LUNAXETCKUX AOKYMEHTOB,

CambIM Ke KpynHbIM W M3BECTHbIM ABAANOCH
BOCCTaHMe nog npeasoautensctBom borgaHa

12 Cm.: boBKyH C. HeycBoeHHbIN ypok KuwunwTtoda Ko-

cuHckoro // OeHb. 2003. 5 gekabps.
13 Cm.: Wnpokopog A. [asHuit cnop cnassaH: Poccus,
Monbuwa, Jinutea. M., 2007. 320-321.
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XmenbHuukoro (1648 — 1654 roabl), 3aKOH4YMBLLE-
ecs MNepescnasckoit Pagoit n BoiiHoM Peun Mocno-
NMTOM M MOCKOBCKMM rocyaapcTBOM 3a YKpauHy.
MpeacTaBneHUs KazakosB XMeNbHULKOTO O BO/IbHO-
CTAX XOPOLO OnucaHbl B pomaHe leHpuka CeHke-
BMYa «OrHemM M Me4yom» M NoKasaHbl B O4HOUMEH-
HOM XyAoXKecTBeHHOM dunbme Exun lopmaHa.

CnpaBeAnMBOCTM pafauM HaZo CKasaTb, YTO U
BnactAmu Peuun Mocnonntoit KasauKuMe BOCCTaHUA
NoAaBNANUCL BecbMa *KecToko. OAHaKo peyb B
[aHHOM cTaTbe UAET 06 YKPAMHCKMUX Ka3aKax U BAK-
AHWUW Ka3auKoro pakTopa Ha NpeACcTaBAEHNA O Npa-
BAX Ye/sioBEKa B YKpauHe.

% %k %

Ewe oanH dakTop, NOBAMABLUNI Ha NpeacTaBe-
HMA O NpPaBax YesoBeKa B YKpPanHe YC0BHO MOXKHO
Ha3BaTb rFA/IMUMINCKUM. faanuma — 310 nctopumye-
cKana obnactb B coBpemeHHbIx YkpauHe u Monbue.
HasBaHue cBA3aHO € MANLKUM KHAXKECTBOM U ro-
pofom lannyem (HbiHE ropoa, PAaMOHHbLIA LEHTP
MBaHO-®paHKoBCKOM o06sacTM  YKpauHbl). OHa
06bl4HO AaennTca Ha BocTtouHyto Mannumio 1 3anaa-
Hyto fannuymio. BoctouHas Maanuma nam annymHa
OXBaTblBaeT TeppuUToOpMMU COBpPEMEHHbIX MBa-
HOo-®paHKOBCKOM, J/IbBOBCKOM W 3anagHOM 4acTu
TepHononbcKoi obnacteit YKpanHbl. KpynHenwuni
roposg BoctouHol Mannumm — JlbBos. K 3anagHomn
lannMumMm OTHOCATCA TeppUTOPUM COBPEMEHHDIX
Manononbckoro u [logkapnaTtcKoro BOEBOACTB
Monbwu. KpynHenwwuin ropoa 3anagHoih [lanu-
umm — Kpakos. BoctouyHasa Maanuma nog HassaHuem
Pycckoro BoeBoacTBa (oT apyroro HassaHuA la-
NnuKo-BonbiHCKOro KHAXecTBa — KoponescTea Pyc-
CKOT0) € aAMUHUCTPATUBHBIM LLEHTPOM B JIbBOBE,
obpasoBaHHoro B 1434 roay, HaxogMaacb B COCTaBe
Monbwu n Peun Mocnonutoii. B pesynbrate pasae-
nos Peun MocnonuToi, nocneayowero yTouHeHun
rpaHuy, B EBpone K Hayany XX Beka lannumna oka-
3an1acb B coctase ABCTpo-BeHrpun. B 1919 — 1939
rogax fanvuua sxogmna B coctas Moablun (Il Peun
Mocnonutoit). Bo Bpema BTopoii mnpoBoi BOMHbI
17 ceHTAbpAa 1939 roga Ha OCHOBaHMM NakTa Mo-

4 Ha yKpamHCKOM fA3blKe [aNIMYMHOIN Ha3blBaeTCA BCH

lannuyma, a 3anagHaa Maamuma HasbiBaeTcAa JIeMKoB-
LLMHOWN, OT Ha3BaHUA CyHITHUYECKON Trpynnbl yKpa-
WMHUEB — NE€MKOB.

2014 * 1-2(5)

notoBa-PnbbeHTpona Ha TeppuTopuio BocToyHoM
lanmumm Bctynuna KpacHaa Apmua. B JlbBose
6blno0 co3saHo HapogHoe CobpaHue 3anagHol
YKpauHbl, NpUHABLLIEe peLleHne 0 BOCCoeaMHEHUN
¢ YkpaunHckoi CCP. Ha 3emnsax BoctouHon Mannumm
6blnn 0b6pa3oBaHbl YeTbipe 061acTM YKpPaAUHCKOM
CCP — JlbBoBCKanA, CrtaHucnasckaa (c 1962 roga —
MBaHo-®paHKoBCKas), TepHononbckas wu [poro-
6bluckas (B 1959 rogy obbeanHeHa c¢ JIbBOBCKOM
obnactblo). Hebosbliaa yacTb BoctouHon fannumm
nocne OKoHYaHWA BTopon mmpoBOI BOWMHbI bBblna
nepegaHa lNonblue.

Taknm obpasom, BoctoyHaa Manmuma Hukorga
He BxoAwmna B cocTaB Poccuinckot Umnepuum, n B co-
ctase CCCP okazanacb Tonbko B 1939 rogy, a ecnm
yyecTb 1M NocnenyoLlyo HaUMCTCKYI0 OKKynauuto,
TO €€ COBeTCKaA MCTOPMA Hayasnacb TONbKO CO BTO-
poi nonosuHbl 1940-x rogos. Bo Bpema Bxoxae-
HuA BocTtouHo Maanuum B coctas Asctpum (c 1868
roga — ABcTpo-BeHrpun) ¢opmuposanocb ocoboe
YKpanHCKoe CamMoCO3HaHWe, C paspelleHuAa a.-
CTPUMCKMX BNACTEN CO34aBaUCb YKPAUHCKME Ha-
LMOHaNbHble OpraHU3auum, KOTopble BO MHOIMOM
HOCWAM aHTUNONBLCKUI XapaKTep.

AHTUNONBCKMUMA XapaKTep HOCUAM YKpaWHCKan
BOMCKOBas opraHusaums (aanee — YBO), co3aaH-
HaAa B 1920 roay, OpraHM3ayuma YKPaMHCKUX HaLK-
oHanuctos (aanee — OYH), co3gaHHas B 1929 roay
(8 aanbHenwem — OYH-YBO), n ap., KOTopble 3aHU-
MasIMCb aKTUBHOW TEPPOPUCTUYECKOWN AeATeNbHO-
CTbiO B YCNOBUAX BXOXKAEHMA BocTouHon Mannumm 8
coctas Monbwu (Il Peun Nocnonutonn). Nocne ocso-
6oraeHua BoctouHon Manuunm KpacHoit Apmueit
OT HALMCTCKOM OKKyNaLMn 1 B NepBble NOC/1eBOEH-
Hble roabl geatenbHocTb OYH-YBO npuobpena aH-
TMCOBETCKUIM U BbITEKAIOLWMIN OTCHOAA aHTUPYCCKUI
XapakTep.

MpuopuUTeETHBIMN Cpeau BCeX CyObEeKTUBHbIX
npaB YKPauWHCKME HaUMOHANUCTbl CYMTANM npasa
3THOCa. Pagu poctmkeHua npMopuTeTa Npas yKpa-
WMHCKOro 3THOCa nepej, BCEMW OCTa/IbHbIMU OHM
6b1211 rOTOBbI CTPOUTL TOTAIMTAPHOE roCyAaPCTBO.

kK%

Takum 06pa3om, Ha Hall B3rnsA4, cObbITUA KNEB-
ckoro MaigaHa BO MHOrom 06ycnoBaeHbl UCTOPU-
KO-NpPaBoOBbIMW NpPeAnocbiIKamMmu npeacTaBAeHUN
0 MnpaBax 4esioBeKka M cnocoboB UX OTCTaMBaHMA
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y rpaxgaH YKpauHbl, Ux cBoeobpasHoi ucTopwu-
4YeCKoM NamATbio. 34eCb MMeeT MeCTO HacnoeHue
MHOMMX GaKTOPOB: UCTOPUYECKM HEe3HAYUTEeNbHaA
3aBMCMMOCTb YenoBeka M obuiectsa OT rocyaap-
cTBa, KoTopoe HKU B BK/1, HM B Peun MNMocnonntoi He
3HaN0 HWM abCONOTHON MOHAPXMU, HU LLEHTPAIN30-
BQHHOrO roCyfapcTBa, a TaKKe AaBHWE Tpaauuuu
camoynpasfieHua, npuseglume K ocobomy 0cos-
HaHWIO TrpaxkAaHaMn YKpauHbl HeobxoaumocTu
NO0/Ib30BAHUA NOSIUTUYECKMMWN NPaBaMM; Ka3aLKui
daKTop, NOBAUABLIMA B OCHOBHOM Ha CMOCOObI
OTCTaMBAHWA CBOMX NpaB, He BCerga yMepeHHble
N 3aKOHHbIE; TAaIMUMNCKUIN PaKTop, MPUAAIOLLNIA
npeAcTaBAEHUAM O NPaBax Yes0BeKa B YKpauHe 3T-
HUYECKN OPUEHTUPOBAHHbLIN XapaKTep.

BblgeneHHble Bbiwe MCTOPUKO-NPABOBbIe Npea-
NOCbINIKM NpeacTaBNeHMA O MnpaBax YenoBeKa B
YKpanHe no3BONAOT OTBETUTb Ha BOMPOC, Novyemy
HU4ero noxoxero Ha MangaH HesanexHocTn He
NPOUCXOAMNT B COCEAHUX BOCTOYHOCNABAHCKMX Poc-
cnmn n benopyccun.

Yto Kkacaetca Poccun, To MockoBcKoe rocyaap-
cTBO M Poccuiickaa Mmnepua xapakTepmsoBanucb
abcontoTHOM MOHapxuen (camoaep:KaBUem) 1 yHU-
TApPHbIM  LEHTPaZIM30BaHHbIM FOCYAAPCTBEHHbIM
YCTPOMCTBOM.

B poccuiickoit uctopmorpadmm Becbma pacnpo-
CTPaHEeHO MHeHMue, 4yTo B MOCKOBCKOM rocyaap-
CTBE CyL,EeCTBOBA/IN COC/NOBHO-NPeACTaBUTENbHbIE
yyupexaeHua B Bunae boApckon Aymbl U 3eMCKUX
cobopoB, a TaKXKe MecTHoe 3emcKoe 1 rybHoe ca-
MoynpasaeHune. Ha camom gene 3To He BNOJIHE CO-
OTBETCTBYET AEWUCTBUTENbHOCTU. TaK, MO MHEHWIO
H0.K. KpacHoBa, bosapckaa [lyma ctosana BO rnase
AAMUHUCTPALNUKM, HO B TO *Ke Bpemsa 3To bbino 3a-
KoHoZaTenbHoe yypexaeHune. OH e 0OTMeYaeT, uTo
LUapb MHOr4a «..pewan gena u usgasan pacno-
PAXKEHUA, MMEBLLUME XapaKTep 3aKOHOAATE/bHbIX
nocTtaHoBNeHUW. MHoraa oH obcyaan ux c He-
60NbWNM KPYrom COBETHMKOB — TaK Ha3blBaeMoW
6ANKHEN UAKM KOMHATHOM aymon»'>. Hago nona-
raTb, YTO LApPb MOT NPUHATL Ntoboe peleHne egu-
HonnuHo. Bosapckasa [yma, Takmm obpasom, bbina
BECbMAa amMOpPOHbIM OPraHOM M «He Mmena camo-
CTOATENIbHOW, Pa3faenbHON OT rocygapa KOMneTeH-

15 KpacHos H0.K. YKas. cou. C. 92-93.
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Lumm»e,

3emckue cobopbl 6b1M elle 6onee amopPHbIM
obpasoBaHMem. OHM cobMpanuncb OT Cay4vas K cay-
yato. He cywectBoBano HWKakux msbupaTenbHbix
npoueayp. PyHKunmM cobopos bbin Becbma pas-
HOOBpPa3HbIMM U 3aBUCEAN OT 0O6CTOATENLCTB, NO-
CNYXUBLIMX NPUUYMHOM KX co3biBa. Mo cywecTsy
ke 3emckoit Cobop npeactasnan cobon NpocTo
paclWmMpeHHbId cocTaB boapckon [ymbl. 3emcKkue
Cobopbl, MO MHEHUI0 ABTOPUTETHOIO WCTOPMKA
J1.B. YepenHuHa, He OrpaHUYNBANM, a YKpenaaam
BNacTb Laps®’.

CocnoBHO-NpeAcTaBUTENIbHOM MOHapxmn B Poc-
CUM He morno bbiTb ewe 1 NOTOMy, Y4TO B 3TOT ne-
puoa B Poccum He 6b110 M COCNOBUIA B EBPONENCKOM
NOHMMaHWUKM 3Toro cnosa. OHU, KaK cumMTaeT U3BecT-
HbIi pycckui topuct H.H. AnekceeB, noasnatoTcs
TO/IbKO BO BTOPOI nonosuHe XIX Beka®®. U3BecTHbIN
pycckuii npasoseg M.M. CnepaHckuii B 1805 roay
nucan, 4to B Poccum ecTb NULWIb ABA COCTOAHMA (a
He cocnoBwus) - «pabbl rocygapesbl U pabbl nome-
Wwmybmn. MNepsble Ha3blBatOTCA CBOOOAHBIMWU TONLKO
B OTHOLUEHMM KO BTOPbIM...»".

Takmm obpasom, boApckaa Ayma u 3emckue co-
60pbl B MOCKOBCKOM rocyaapcTBe KOpeHHbIM 06-
pasom oTimydanucb ot Pagbl B BKJ1 1 celimos B Peun
MocnonuTtoii. MNpaBoBoe NONOXKEHWEe Camoro npwu-
BUETMPOBAHHOIO €NoA HaceneHua MOCKOBCKOro
rocyaapcTea, a 3atem Poccuinckon Mmnepum — ago-
PAHCTBA — He LW/0 HN B KaKoe CpaBHeHue C BOIbHO-
cTAMM WnaxTbl Peun Mocnonnton.

3emckue u rybHble yyperaeHus, CyLlecTBoBaB-
wue c cepegmnHbl XVI BeKa, 6blaM 04eHb ganekn ot
MECTHOro CamMoynpaBaeHuUA B UCTUHHOM ero mno-
HUMAHUKN KaK MHCTUTYTA rpa*kAaHCKoro obuiecTsa.
[eATenbHOCTb 3TUX YUYPEXAEHUI perynmpoBanach
3eMCKMMU U TyBHbIMW rPamoTamm, M34aBaeMbiMM
OpraHamu UEeHTpPaNbHOM BNAcTU. 3emcKkue u ryb-
Hble M36bl B CBOEW AeATeNbHOCTU Oblan noayu-

1% Wmunar C.0. Y uctokoB poccuiickoro abcontotmama.
M., 1996. C. 393.

17" Cm.: Manamapuyk MN.I. dopmuposBaHne MHCTUTYTa lo-
cyAapcTBeHHoro coseTa B Poccuu (XVIII B.) // CoseT-
CKoe rocyaapctso M npaso. 1986. Ne 8. C. 114,

18 Cm.: Anekcees H.H. Pycckuit Hapog 1 rocyaapcTso.
M., 1998. C. 166.

19 CnepaHckuit M.M. MpoekTbl 1 3anucku. M.-/1., 1961.
C.43.
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HEeHbl LeHTpasibHbIM OTpac/eBblM OpraHam — npwu-
kKa3zam. C Hadvana XVIlI Beka BcA mecTHaa BAacCTb
NOCTENEHHO COCpeaoTauYMBaeTCA B pyKax npea-
CTaBUTENEN LEHTPa — BOEBOA. 3eMcKoe U rybHoe
ynpasneHve B8 MOCKOBCKOM rocygapctee 6bi1o He
npaBoMm, a 06A3aHHOCTbIO HaceneHnsa. OHO HOCUNo
XapaKTep rocygapcTBeHHOM, HaTypaibHON NOBWUH-
HOCTW, BO3/IOXKEHHOM Ha HaceneHne?,

MonoxeHne gen B Poccminckon Mmnepum ctano
MEHATbCA MNOCAe NEepBOW PYCCKOW pPeBOOLMMU
1905 ropa, Koraa 6bln co3BaHa 3aKoHOAATENbHAA
focypapcTBeHHaa yma, 6b1am nposBo3rnaweH pag,
npas 4YenoBeKa, B TOM yucae nonutmyeckmx. Mpo-
Lecc 31oT 6b1a npepBaH cobbiTnamm 1917 roga wm
yCTaHOBNEHWEM COBETCKOM BNACTW.

Becb coBeTCKMI nepuog, xapakTepm3osanca oT-
cyTCcTBMEM M ODMLMANIbHBIM OTPULLAHMEM pasaene-
HWA BNacTeun, Koraa oduuManbHO NPOBO3I/IALLANCA
npuHumn «Bca Bnactb CoBeTam», a paKTUYECKM
BCA BNACTb NPUHAANEXKaNa NpPaBAWEN KOMMYHU-
cTuyeckoit naptuun. CCCP popmanbHo b6bin dpege-
paTUBHbLIM rOCY4apPCTBOM, Npuyem ¢ odmMunanbHO
NPOBO3r1alleHHbIM NPAaBOM BbiXOA4a COK3HbIX pe-
cny6ank us coctaBa CCCP, a paKTUYECKN — KECTKO
LEeHTPaM30BaHHbIM rOCy4apCTBOM.

Bce 310 NpMBeNo K TOMy, UTO POCCUAHE AaxKe No-
Cne KpyweHWA COBETCKOW BNacTM B HOMbLUMHCTBE
CBOEM OTHOCATCA K rocyAapCTBY KaK HEKOM BblLe-
CTOALLEN cune, He B NONHOM Mepe OCO3HALOT BaK-
HOCTb MOAUTUYECKUX nNpaB. Cpean cyObeKTUBHbIX
npas ux B 6onblIeN CTeNeHn MHTepecytoT NpaBa B
coumnanbHom chepe.

B wnctopum Poccum un3BeCcTHbl KpynHble Kpe-
CTbAHCKME BOCCTaHUA, COMpOBOXAalolmeca He
MEHbLUMM pa3maxom K 6ecnowaaHoCTbio, Yem
KasalKue BOCCTaHMA B YKpauHe. Bcem m3BecTHa
3HameHuTaa ¢pasa wu3 «KanuTaHcKoM A0YKMU»
A.C. NywkunHa: «He npusegmn bor BUAETb PyCcCKuUi
O6yHT — 6HeccmbiciieHHbI M BecnowagHbiny». [o
OTHOLLEHMIO K Kasaukomy daKktopy, cnocobcTsyio-
Lwemy GpopmmnpoBaHUIO NpeacTaBaAEHUI O cnocobax
OTCTaMBaHUA CBOMX MNpaB B YKpauHe, nepedpasu-
pys KNaccuKa, MOXKHO CKa3aTb, 4To 310 ByHT Hecno-
WaAHbIMA, HO OCMbIC/IEHHDbIN. Ka3aku, BOOA NpoTmB

20 Cm.: TpuroHuc .M. TocyAapCTBEHHbI MexaHU3M
Poccuun: uctopms n coBpemeHHocTb. CM6., 1999.
C. 29.
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LWNAXTbI, B YaCTHOCTWU NpecnenoBanu Lenb CaMmmmm
CTaTb WAAXTOM, M NONb30BATLCA UX BONILHOCTAMM.
KpecTbAHCKMe BOCCTaHMA B Poccumn He cCOKpyLumnam
NnpaBALLyl0 BNACTb, a Ka3aLKoe BOCCTAaHME Nop,
npeasoantTensctBom b. XmenbHUUKOro HaHecno
nopakeHue Peun [locnonuTon, XOTA TONBKO U B
4yacTu TeppuTopun YKpanHbl. Tak 1 KMeBcknin Man-
AaH B 2014 rogy daKTUYECKM CBEpr AeNCTBYIOLLYHO
BNACTb.

Benopyccua, Tak e Kak 1 YKpauHa, Bxoauna B
coctaB BK/1 n Peun Mocnonutoin. OgHaKo mctopu-
Yyeckaa namAtb y 6enopycos, No-BUAMMOMY, 3Ha-
yntenbHo cnabee, yem y ykpaunHues. benopycckui
¢éunocod B. AKygoBMY NO 3TOMYy MOBOAY MULLET:
«NcTopua benopyccum — aTo cnaeTeHne paspbiBOB
MeXay pasHbiMmu ee uctopuamu. Kaxkertcsa, Has-
pena nopa nonbiTaTbCA KOMYy-HUOYAb BAYMYMBOMY
BbIBECTU HA CBET BCHO «XPOHMKY» 3TUX Pa3pPblBOB:
BeAb OHW, 04eBUAHO, B cyabbe Halwero Kpaa OTbl-
rpoiBaan Kyaa bonee CywecTBEHHYIO PO/b, YEM Te
¢dparmeHTbl COBCTBEHHOM UCTOPUM, KOTOPLIMU Mbl
nbiITaemca OTMeyaTb NocnenoBaTeNbHOCTb CBOEro
nyTn Yepes BEKa M 3NOXMU.

Ha camom gene HUKakoro nocnefoBaTeNbHOro
nporpecca He 6bi10. bblIM BEYHO OAHW PA3pPbIBbI.
N nocne Kaxkaoro paamnKanbHOro paspbiBa HaunHa-
I0Cb HEYTO COBCEM MHOE, NONHOCTbIO OTIMYHOE OT
TOro, 4to 6bIN0 Npexage. Bennkoe KHAXKeCTBO J1n-
TOBCKOE 3TO He4YyTo coBcem MHOe, yem [onoukoe
KHAXecTBO, a Peub Mocnonuntas — yem BKJ/I1. “Ce-
Bepo-3anaAHblii Kpai” He Mmen No4YTn HU4Yero ob-
LLLero HX C NepBbIM, HM CO BTOPbIM, HU C TPeTbMM. A
BCCP, kaxkeTca, BoobLue 6blna AneHa Kakux-1mbo
aHanorum co Bcem, YTO en npeawecTtsoBano... o-
*Kanyin, Tonbko Pecnybnuka benapycb, no Kpaw-
HERN mepe Ha PUAUYECKO-agMUHUC-TPATUBHOM
YPOBHE, NPAMO HacneayeT CBOeW npeallecTBeH-
Huue — BCCP»%,

OT npasonpeemcTtBa ¢ BKJ/1 npAmo oOTKasbiBa-
€TCA N COBPEMEHHOEe MONUTUYECKOe PYKOBOACTBO
Benopyccun. O6 atom cBMAETeNbCTBYET, B 4acT-
HOCTK, OTMeHa B 1995 roagy uctopudeckoro repba
Benukoro KHaxecTBa JINTOBCKOro B Kayectse repba
Pecnybnunkn benapycb 1 3ameHa ero repbom coseT-
cKoro obpasua.

B coseTtckoe Bpema benopyccua noagepriaco

21 ARyposwud B. YKkas. cou. C. 34.
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Hanbonee obWMPHOM pycndmrKaunm, Genopycckni
A3bIK NPAKTMUYECKM BbllLen U3 NoBCeaHEeBHOro yno-
TpebneHuna. He nameHunacb cutTyauma n nocne ob-
peteHna benopyccnmein HE3aBUCMMOCTU: PYCCKUM
A3bIK ABNAETCA rOCYAAPCTBEHHbIM HapasHe c be-
NNOPYCCKUM, HO GAKTUYECKM KaK rocyAapCTBEHHbIN
MCNONb3yeTCA TONbKO PYCCKUI A3bIK. MouTtn odu-
LManbHO Hayasom uctopum benopyccum npuHATO
cunTaTb co3gaHue benopycckoit CCP. B maccosom
CO3HaHWK rpaxaaH benopyccmn npeacraBaeHnsa o
npaBax YenoBeKa aHaA/NIOrMYHbl POCCUMNCKUM C TEM
e cocpefoToyeHMemM BHMMAHUA Ha COLMANbHbIX
npaBax U HEA0OLEHKOM NpaB NONTUYECKMX.

He 6b1n10 B Benopyccmm HM KasauKkoro, HU ranu-
umncrkoro ¢akTopos. 3anagHble obnactu benopyc-
cun, BxoamsLlime go 1939 roga B8 coctas Monbm (Il
Peun Mocnonutoii), 4OCTAaTOYHO BbICTPO MHTErpU-
posanucb B benopycckyto CCP, a mowHoe Haumo-
HaNbHOMN ABUMKEHME B HUX BO BPEMA BXOXKAEHUA B
cocTas NonbLln He CNOXKMAOCS.
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Mpaso Ha cBo6oAy nepeaBukeHua B Poccum u Ykpa-
MHe: CPaBHUTE/IbHO-NPaBOBOM aHANU3

AHHOTaUmMA

B cTaTbe paccmoTpeHbl OCHOBHbIE NMONOMKEHUA 3aKOHO-
naTtenbctBa Poccuum 1 YKkpauHbl o cBoboae nepensuke-
HUA 1 BbIOOpPa MecTa NpebbiBaHUA U }KUTENbCTBA B Npe-
Oenax aTMxX CTpaH. ABTOP NPUXOAMUT K BbIBOAY, YTO KaK B
Poccuu, Tak 1 YkpanHe npaso Ha cBoboay nepeasuke-
HUA 1 BbibOpa MecTa NpebblBaHUA U }KUTEbCTBA TECHO
CBA3AHO C MHCTUTYTOM PEerucTpauum no mecty npebbl-
BAHUA WU KUTENbCTBA, KOTOPbIN NpeacTaBaseT cobol
HECKONIbKO MOAEPHU3UPOBAHHbIN BapWaHT MHCTUTYTA
NPOMWUCKK, CyLLEeCcTBOBABLUEro B COBETCKoe Bpemsa. ba-
30Bble 3aKOoHbl Poccmn 1 YKpaunHbl 0 cBoboae nepeasu-
KEHUA B Npeaenax ykasaHHbIX CTPaH BO MHOTOM CXOXKM
mexay cobol u oTanyalTca Nub 6osee AeTanbHbIM
pa3bsACHEHMEM MOHATUI MmecTa npebbiBaHMA U MecTa
UTENbCTBA B POCCUIACKOM 3aKOHOAATENbCTBE C OAHOM
CTOPOHbI, 1 Bbonee AeTasbHbIM OMUCAHMEM OrpaHu4ye-
HWI1 cBO6OAbI MepeaBUKeHUA 1 BbiIBOpa MecTa KUTe/b-
CTBa B YKPAaWHCKOM 3aKOHOAATe/NbCTBE C APYroM CTO-
poHbl. Kpome TOro, B YKpamMHCKOM 3aKOHOZATe/IbCTBE
6onee 4yeTKo onpeaeneHb! Len perucTpaummn no mecry
npebbiBaHMA UM XKUTENLCTBA.

KnioueBsble cnosa: Ceoboma nepeasuskeHuns, ceoboaa
BblI6Opa MecTa NPOXKUBAHUA, pernctpaums.

9nbHyp lymbartos

AcnupaHT Kadeapbl TEOPUM U UCTOPUM FOCYLAPCTBA M NpaBa
CaHKkT-lMeTepbyprckoro rocyaapcTBeHHoro yHusepcuteta (Poccun)?

Email: elnur_88@inbox.ru

A Right to Liberty of Movement: Russian and
Ukrainian Legal Frameworks in Comparative Perspec-
tive

Abstract

The article analyses basic provisions of the legislation of
Russia and Ukraine concerning liberty of movement and
freedom to choose one’s residence within the territories
of these countries. The author arrives at the conclusion
that both in Russia and Ukraine, the right to liberty of
movement and freedom to choose a place to reside is
closely linked to the necessity to register at the place
of residence. The latter represents a slightly modern-
ized version of the registration requirement that existed
during the Soviet time. Russian and Ukrainian laws on
freedom of movement are alike in many respects; they
only seem to display differences, firstly, in a more de-
tailed explanation of concepts of place of stay and resi-
dence in the Russian legislation and, secondly, in a more
detailed regime of restrictions on liberty of movement
and freedom to choose one’s residence in the Ukrainian
legislation. Additionally, Ukrainian legislation provides
for more precise explanation why a person should be
registered at a place of his or her stay or residence.

Key words: Freedom of movement, freedom to choose
residence, registration.

1 Elnur Gumbatov, Ph.D. student, Chair of theory and history of law, St.Petersburg State University (Russia).
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NMPABO HA CBOBOAY NEPEABUXXEHUA B POCCUU U YKPAUHE:
CPABHUTE/IbHO-NPABOBOW AHANU3

MNpaBo Ha cBoboay nepeaBuKeHUsa, cylue-
CTBEHHO OrpaHMYeHHOe B COBETCKOe Bpems, B Mo-
CTCOBETCKMX rocyapcTBax 3aKpenieHo Ha KOHCTU-
TYUMOHHOM YPOBHE, a NOPAAOK peanunsaummn sToro
npaBa peryanpyeTca oTAe/IbHbIMU CneLmasibHbIMU
3aKoHamu. OrpaHuMyeHune nNpaBa Ha cBoboay nepe-
AsuxkeHma B CCCP 6b110 OorpaHUY4eHO UHCTUTYTOM
NPOMMCKM, Ha CMEHY KOTOPOMY BO MHOTMX MOCTCO-
BETCKMX rocyfapcTBax Nnpuwen MHCTUTYT perncrpa-
UMM NO MECTY }KUTENbCTBA UAN MECTYy NpebbiBaHUA.

MHCTUTYT NPONMUCKM B COBETCKOM HOpUAMYECKON
nvTepaType Onpeaenanca Kak YCTAaHOB/IEHHbIN
NopAAOK PerucTpaumm B opraHax MUINLMN OOKY-
MEHTOB, YA40CTOBEPAOLMX TMYHOCTb FParkAAHMHA,
AAOWMA BNageNbly NPaBO NPOXKMBATb B JAHHOM
Hace/fleHHOM NMYHKTe B TEYEHWE BPEMEHU, onpeae-
JIEHHOTO nponuckoi®.

He BpaBascb 3aecb B NogpobHOCTM MHCTUTYTA
NPOMMUCKM, OTMETMM, YTO MPOMUCKa HOCUNA uC-
KNHOUNTENbHO paspeLlinTenbHbIi XapaKkTtep. Jinya,
KOTOPbIM OblJ1I0 OTKa3aHO B MPOMUCKE B HACeNeH-
HOM MYHKTe, KyAa OHW Npubbinu, B COOTBETCTBUMU
C NYHKTOM 27 MNOoNoXeHUA 0 NacCnOPTHOM CUCTEME,
YTBEPKAEHHbIM rnocTaHoBneHnem Coseta Mu-
Huctpos CCCP ot 28 aBrycta 1974 roaa’ o6s3aHbl
6bl1n BbIObITb M3 3TOrO HACENEHHOro MyHKTa B
7-AHEBHbIN CPOK.

Kpome TOro, cyuiectsoBanm ropoaa U pernoHobi,
NPOMUCKA B KOTOPbIX Bblna orpaHMyeHa, n, Kpome
TOro, Bbe3a, BO MHOTMX U3 HUX MOT OCYLLECTBAATLCA
TO/IbKO MO CheuManbHbIM NPONyckam (pexnmHble
MeCTHOCTM). Bce 3TO CyLLeCcTBEHHO OrpaHUYMBaNO
csoboay nepenBuKeHUA ANA 3HAYUTENbHOTO KONK-
yecTBa rpaxaaH.

MpenatcTBneM AN NPOMUCKU CAYKUAU TaKKe
CaHUTaAPHble HOPMbI XXMIOM NAOWAAM KaK YCTaHOB-
JIEHHbIN MUHUMYM KWUAOW NAOWAAM, HA KaXKaoro

1 Cm.: Kynpuados B.[. CoseTckas nacrnoptHaa cu-
cTema u ee ponb B bopbbe ¢ npecTynHocTbio. Kues,
1958. C. 33.

2 CobpaHue noctaHosneHuit [Mpasutenbctsa CCCP.
1974. Ne 19. Cr. 109.
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*unbua. Hopma ata 6bl1a pasHoOM B pasHbIX ropo-
Aax. Tak, B PCOCP u B page apyrmx pecnybaunk oHa
paBHanacb 9 m?, B Mpysnn 1 Asepbaiigrkare - 12 m?,
Ha YKkpauHe - 13,65 m% Bblan pasnivumns U BHYTPU
ogHown pecnybamku. Tak, B BunbHioce Hopma bbina
NOBbILLIEHHOW MO CPAaBHEHMUIO CO BCel J/INTBOM U Co-
ctasnana 12 m%. B MockBe, HanpoTus, HopMa bbina
NoHMXeHa: 7 Mm%, Ecnm naowanb 6bina HUXKE YKa-
3aHHbIX HOPM, MPOMNUCKA He pa3peluanacs’.

CyLLecTBOBANO TaKKe MHOTO APYrnx orpaHuye-
HWI B MPONUCKe, B TOM YMUC/ie U ONA BMOJHE 3aKO-
HOMOCNYLWHbIX rpaXaaH. Tak, Hanpumep, B MocKkse
n JleHWHrpage He paspellasnacb NPOMMCKa Cynpy-
rOB M YJIEHOB MX CEMEN Ha XMyl Naowanb Apy-
roro cynpyra, NpOXMBaoLWero B 06LWeXnTUn, nam
B KaQuecTBe BPEMEHHOrO XW/bLA, WU B KayecTse
NogHAHUMATENA HA XXWNOM NAOWAAM APYrOro nua
(n.n. «a» n. 5 noctaHoBneHns Coseta MUHUCTPOB
CCCP ot 3 mas 1962 roga v noctaHoBneHue CoeTa
MwuHuctpos CCCP ot 24 aHBaps 1963 roaa®).

B cBA3u c npuHaTMEM Cbe340M HAapOAHbIX Aeny-
TatoB CCCP [eknapauuu npas n cBobos YenoBeka
KomuTeT KOHCTUTYUMoHHoro Haazopa CCCP no cob-
CTBEHHOM MHULMATUBE BO3OOHOBUA PAacCMOTPEHMNE
BOMPOCA O 3aKOHOZATEeNbCTBE MO BOMpPOCam Mpo-
NUCcKK. B 3akntoueHnn ot 11 oktabpa 1991 roga Ne
26 (2-1) «O paspewnTeNlbHOM NopsAAKe NPONUCKM
rpaxgaH»® KomMuTeT KOHCTUTYLUMOHHOIO Hagsopa
CCCP obpatun BHMMaHWe, 4TO MocCAe MNPUHATUA
npeaplayLLero 3akato4eHna Tak M He Bblam npwm-
HATbl HeobXxoaAuMble Mepbl K OTMEHE WU U3Mme-
HEHWIO NONOXEHWUN O paspelinTe/lbHOM MopAaKe
NPoONUCcKK. bblNo yKasaHo, YTO NpaBo Ha cBoboay
nepeasuXeHUa NpAamo BbiTeKaeT U3 ctatbn 21 [e-
Knapaumm npas 1 cBo60y4, a ee NPUHATME 03HAYAET,

3 Cm. /Mobapckuit K. MacnoptHaa cuctema U cuctema
nponuckn B Poccuun // Poccuitickuit 6ronneteHb no
npasam Yenoseka. 1994. Boin. 2. C. 19.

4 CNC KoHcynbTaHT Matoc. OdpuumnanbHo onybankosa-
Hbl He BbInu.

> Begmomoctu Cbesga HapoaHbix aenytatos CCCP wu
BepxosHoro Coseta CCCP. 1991. Ne 46. Ct. 1307.
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YTO OTNA/sN NPaABOBble OCHOBAHMA A5 OCTaBAEHUA
B cune nocrtaHosneHmn Coseta MuHuctpos CCCP
N ApYyrnx NoA3aKOHHbIX aKTOB, NpeaycMmaTpuBalo-
WMX pa3peLImTeNbHYO CUCTEMY MPOMMUCKM HA BCEN
TeppuTopmun cTpaHbl. KOMUTET KOHCTUTYLMOHHOIO
Hap3opa CCCP obpaTtna BHMMaHME Ha TO, YTO pas-
pewunTenbHaa cucTtema NPonMCcKn, HeobocHOBaAHHO
orpaHnymMBas cBoboay nepeaBUIKEHUA TParKAaH,
NPenATCTBYET OCYLLECTBNEHUIO FPaXKAaHaMU TaKKe
n apyrux npas n ceoboa;: npasa Ha TpyA, NpPaBa Ha
CcOb6CTBEHHOCTb, NpaBa Ha cBoboay 0bbeanHeHUA B
oblecTBeHHbIe OpraHM3aLmm, npasa Ha baaronpu-
ATHYIO OKpY)Kalowyo cpeay, npasa Ha obpasosa-
HMe, MpaBa Ha OXpaHy 340POBbA 1 MPaBa Ha OTAbIX.
B 3akntoueHun 6Gbin BHOBb NpuBeAeH nepeyeHb
HOPMATUBHbIX aKTOB, KOTOpble AOMXHbI YTPaTUTb
cnny ¢ 1 aneapa 1992 roga.

OgHako, K 1 auBapa 1992 roga CCCP yxe npe-
KpaTun cBoe cyliectBoBaHMe. K aTomy BpemeHwu
coto3Hble pecnybankn, sxogmeline B coctas CCCP,
CTanun OTAENbHbIMM rOCYyAaPCTBOM U BCE AaNbHen-
LMe BONPOChI, CBA3AHHbIE C NPOMMUCKON peLlanncb
Ha YpOBHe 3aKOHOAATeNbCTBA STUX rOCYAapCTB.

B KauectBe npumepa npmBesem M3MeEHEHWUA B
aTon cdepe B 3aKOoHoaaTenbctse Poccum n Ykpa-
WHbI.

B 3akoHOpaTenbcTBe 0beunx cTpaH B HacToALee
Bpemsa npeaycMoTpeH WHCTUTYT permcrpaumu no
MEeCTY XUTeNbCTBa UAK MmecTy npebbiBaHuA. B Poc-
CMM BOMNPOCHI PerucTpaumm peryampyroTca 3akoHoOm
Poccuiickon depepaunm ot 25 noHa 1993 roga Ne
5242-1 «O npaBe rpaxaaH Poccuiickoit Pegepaumm
Ha cBoboay nepeasukeHus, Bblbop mecta npe-
6bIBAaHMA U KUTENbCTBaA B npegenax Poccuickon
depepaunn»® ¢ ganbHENWUMU U3MEHEHUAMMU U
aononHeHnamu. B YkpaunHe gelictByeT 3aKoH YKpa-
nHbl oT 11 aekabpa 2003 roga Ne 1382-1V «O cBo-
60ae nepeaBuKeHMAa N cBoboaHOM Bblibope mecTa
XuUTenbctsa B YKpauHe»’ ¢ AaNbHENWMMN U3Me-
HEHUAMM U AONOJAHEHUAMU. KaK BMAHO, YKpawH-
CKMI 3aKOH 0 cBoboae nepeasuyKeHUA NPUHAT HA
10 net nosgHee, YeM POCCUMUCKMI. B Poccum yxke
¢ 1993 roga nponucka 6blna 3aMeHeHa perucTpa-

® BegomocTn Cbesfa HapoAHbIX AenytaToB Poccuin-
ckol depepaumn n BepxosHoro CoseTa Poccuiickoi
depepaumn. 1993. Ne 32, Ct. 1227.

7 BigomocTi BepxosHoi Paau Ykpainu. 2004. Ne 15. Cr.
232.
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umen. B YKpavHe e o0 BCTyN/ieHUA B AeNCTBME
YKa3aHHOro 3aKoHa NpoJo/Kan AencTBoBaTb WH-
CTUTYT NPOMWUCKK, O YeM CBUAETENbCTBYET CTaTbA
16 3akoHa YKkpauHbl «O cBoboae nepeaBuKeHUA
n ceobogHom Bblbope mecTa KUtenbcTBa B YKpa-
MHEe», B KOTOPOM YKa3aHo, YTo «MeCTOXUTEeNbCTBO
IMua, KOTopoe Ha AeHb BCTYNAEHUA B CUAY 3TOrO
3aKoHa NoATBePKAAN0Ch NPONUCKOM nau bblno co-
OTBETCTBEHHO 3aperMcTpPUpPoOBaHO, CYUTAETCA 3ape-
TMCTPUPOBAHHBIMY.

Mo poCCMMCKOMY 3aKOHOAATENbCTBY perncrpa-
uMA rpaxkaaHumHa Poccuiickon ®epepaumn  no
MecCTy NpebbiBaHMA UAKN XKUTENbCTBA — 3TO NOCTa-
HOBKa rpakaaHwHa Poccuitckonr Pepepaunmn Ha
PerncTpaumoHHbIA y4eT no mecty npebbiBaHUA
WK KUTENbCTBA, TO eCTb GUKCALNA B YCTaHOB/EH-
HOM MopsAAKe OPraHOM PEerucTpaLmMoHHOro yyeta
cBefeHU 0 mecTe nNpebbiBaHUA WU KUTENbCTBA
rpaxkaaHunHa Poccuiickon depepaumm n o ero Ha-
XOXAEHUWN B @aHHOM mecTe npebblBaHMA AN XKU-
TenbcTBa (CT. 2 3akoHa Poccuiickoit Pepepauymm «O
npase rpaxgaH Poccuinickonn Pepepaummn Ha CBO-
6oay nepeasukeHnn, BbIGOp mecTa NnpebbiBaHWUA U
KUTENbCTBa B Npeaenax Poccuickon ®epepaumn»,
Pa3bACHAOWAA MOHATUA, UCNONIb3yemble B AOaH-
HOM 3aKoHe). Mo yKpauHCKOMY 3aKOHOAATe/bCTBY
perncrpauma — aTo BHeceHne nHoopmaumm B Eam-
HbIA FOCYAAPCTBEHHbIA gemorpaduyecknin peectp
0 MecCTe XMUTeNbCTBa UAN MecTe NpebbiBaHMA 1nua
C YKa3aHuem agpeca, No KOTOPOMY C IMLLOM MOXKET
BECTUCb OPMUMaANbHAA Nepenucka UAuM BpyveHue
oduLManbHOM KoppecnoHaeHuMM (cT. 3 3aKoHa
YKpauHbl «O cBoboae nepeasuKeHUs M cBoboA-
HOM BblbOpe MecTa }KUTeNbCTBA B YKpPanHe», onpe-
OenArLLaa TEPMUHbI AAaHHOTO 3aKOHA, B pefaKLumnm
3aKkoHa YKpauHbl oT 20 Hoabpa 2012 roga Ne 5492-
VIE).

Kak BMAHO, pOCCUMMACKOE 3aKOHOAATENbCTBO
06X04MT CTOPOHOM BONPOC O TOM, C KaKOM Le/bto
NpPOn3BOANTCA perncrTpauma. YKpamHCKoe 3aKo-
HO4ATENIbCTBO TAKYHO LeNb NpeaycMaTpuBaEeT, el
ABNAETCA Hannume agpeca ana oduumanbHOM ne-
PenUCKM UK BpyYeHUA oPULManbHON KOPPECTOH-
AeHunn. Takaa No3mMumMA YKPaAMHCKOro 3aKoHoAa-
TenA npeacrasnaeTca pasymHon. Ecnm, Hanpumep,

& BiaomocTi BepxoBHoi Pagu Ykpainu. 2014. Ne 51. Cr.
716.

KYPHAN KOHCTUTYLIMUOHAJZIU3SMA U NPAB YE/IOBEKA



HUMAN RIGHTS GEOGRAPHY: UKRAINE

95

rPa*kgaHMHYy MO MECTY PernctTpaummn BbiClaHa Ccy-
[ebHan NnoBecTKa, OH He CMOXKET COCNaTbCA Ha OT-
CYTCTBME €ro no MecTy permctpaymu.

Mpasaa, B ctatbe 3 3akoHa Poccuiickoit depe-
paumn «O npase rpaxaaH Poccuiickon ®eaepaymm
Ha cBoboay nepenBuKeHMa, Bblbop mecTa npe-
O6blBaHUA U KUTeNbCTBa B npeaenax Poccuickoi
depepaunn» yKasaHa UeNb PErnucTpaLmMoHHOro
y4yeTa rpaxkgaH Poccuickoir ®epepaumm, HO oHa
cbopmynmnpoBaHa B camom obuiem Buae Kak obe-
crneyeHne Heobxo4MMbIX YCNOBUIA ANA peannsaymm
rparkgaHmHom Poccuiickoit ®egepauymm ero npas
M cBobOA, a TaKKe UCNOJIHEHUS UM 0bA3aHHOCTEN
nepeg ApyrMmu rpaxkgaHamu, rocyaapctsom m o6-
LLLEECTBOM.

B cooTBeTCTBYHOLMX CTaTbAX 060MX paccmaTpu-
BAaeMbIX 3aKOHOB pPa3bACHAKTCA MOHATUA MecTa
npebblBaHUA U MECTa KUTeNbCTBA.

B yKpaMHCKOM 3aKOHOAATeNIbCTBE 3TWM MOHATUA
onpeaenatoTca nNpeaenbHO KPaTKo M OTaM4yatoTcA
OpYyr OT Apyra TO/IbKO CpOoKamu. TaK, nog Mectom
npebblBaHNA MNOHUMAETCA aAMWHUCTPATUBHO-TEP-
puTOpManbHan eguMHULLA, Ha TEPPUTOPUM KOTOPOIA
NINUO NPOXKMBAET CPOKOM MEHEEe LIEeCTU MECALEB
B rof, a Nog MecToOM XUTeNbCTBa — aAMUHUCTpPa-
TUBHO-TEPPUTOPUANbHAA eANHNLA, HA TEPPUTOPUN
KOTOPOM NMUO MPOXKMBAET CPOKOM CBbILIE LIECTU
MecsLEB B roA.

B poccuiickom 3akoHOAaTeIbCTBE AaHHble NOHA-
TMA ONpeaenaArTca 3HAYUTENbHO LWKPE, YTO Npea-
cTaBnaeTcs 6osee 060CHOBAHHbIM.

Mog mectom nNpebbiBaHMA NOHUMAKOTCA TOCTU-
HMLA, CaHAaTOpPWUIA, AOM OTAbIXa, MAHCMOHAT, KeM-
MWHT, TYPUCTCKan 6a3a, MeaAnLMHCKas opraHM3aums
WAU Apyroe nogobHoe yuypexaeHue, yuperxageHue
YrO/I0BHO-UCNONHUTENIbHOM  CUCTEMbBI, MCMOAHSA-
lollee HaKasaHus B BUAE SULLIEHUA cBoboabl UK
NPUHYAUTENBHbIX PaboT, NMBO He aBAAtoLLeeca me-
CTOM KUTENbCTBA rpaxaaHnHa Poccuiickoin Pepe-
pauumn Knaoe NoMeLLeHNE, B KOTOPbIX OH NPOXKK-
BaeT BPEMEHHO.

Moa, MecTtom MKUTENbCTBA MOHUMAIOTCA KUIOMN
OOM, KBApTMpPa, KOMHATA, MKWN0E MNOMELLEHNE
Cneumann3npoBaHHONO KUAUWHOro ¢oHaa (cay-
KebHoe Kunoe nomelleHume, *Knunoe nomelleHme
B OOLLEKUTUN, KMNO0E NOMELLEHNE MAHEBPEHHOIO
doHAa, KUN0oe NOMELLEHME B AOME CUCTEMbI CO-
LUMaNbHOro OBCNYKMBAHMA HAceneHua u apyrue)

JOURNAL OF CONSTUTIONALISM & HUMAN RIGHTS

NMBO MHOE KMnoe NoMeLLeHMEe, B KOTOPbIX FPark-
OAHWH MOCTOAHHO WAM MPEUMYLLECTBEHHO MNpPO-
*KMBAeT B KayecTBe COOCTBEHHWKa, MO AOroBOpy
HaMma (nogHalma), AOroBOpy HaMma chneuuanu-
3MPOBAHHOIMO *KMAOTO NOMELLEHNS MO0 HA MHbIX
OCHOBaHMAX, NPeAyCMOTPEHHbIX 3aKoHOAATENb-
ctBom Poccuiickoit deaepaunm, M B KOTOPbIX OH
3apPEerncTpuUpoBaH No MecCTy KuTenbcTBa. MecTom
KUTENbCTBA FpaKAaHMHA, OTHOCALLETOCS K KOpeH-
HOMY ManouucieHHomy Hapoay Poccuitckon Pe-
Aepaumnn, BeyLLero Kouesom 1 (Mnm) NnonyKoyeBo
06pa3 *KU3HM U HE MMEIOLLLErO MECTA, FA4e OH NOCTo-
AHHO WM NPEUMYLLECTBEHHO MPOXKMBAET, B COOT-
BeTCTBMM € 3aKoHom Poccuiickoin Peaepaummn «O
npase rpaxaaH Poccuiickot Pepgepaunm Ha CBoO-
6oay nepensukeHms, BblIbop mecTta npebbiBaHUA U
*KuUtenoctea B npegenax Poccuiickoin ®epepaymm»
MOXeT 6bITb NPU3HAHO OAHO U3 NOCENEHUIN, HAXO-
AAWMXCA B MyHULMNANIbHOM pPanoHe, B rpaHuLax
KOTOPOro NPOXOAAT MapLlpyTbl KOYEBUA OAAHHOrO
rpa*kgaHuHa.

B oboux paccmaTpuBaembiX 3aKOHAx YCTAaHOB-
NeHa 0653aHHOCTb rpaXaaH 3aperncTpmpoBaTbCcA
no MecTy npebbiBaHMA UK KUTENLCTBA.

B ctaTbe 6 3akoHa YKpauHbl «O cBoboge nepe-
OBUXEHMA M cBOBOAHOM Bbibope MecTa *KUTenb-
CTBa B YKpauHe» YCTAaHOB/IEHO, YTO TrPa*KAaHWH
YKpauHbl, a TaKKe NHOCTpaHeL, naun nnuo 6es rpaxk-
[AHCTBA, KOTOpPble HAaxoaATCA B YKpPanHe Ha 3aKOH-
HbIX OCHOBaHMAX, 06A3aHbl 3aPerncTpMpPOBaTbCA Ha
NPOTSAXKEHUN OECATU AHEN MO NPUOBLITUM Ha HOBOE
MeCTO »KuTenbctBa. B 3akoHe Poccuiickon depe-
paunn «O cBoboae nepeaBukeHUs n ceoboaHOM
BbiIbOpe MecTa KUTenbCcTBa B YKpaumHe» CPOK, B
KOTOPbIN rpaxaaHnH 06a3aH 3aperncTpupoBaThbCs
No MecCTy XMTeNbCTBA, He YKa3aH. OH yCTaHOBNEH B
MpaBunax peructpaumm n CHATUA rpaxaaH Poccuin-
ckon depepaumm € PerncTpaLmMoHHOro yyeta no
MEeCTYy NpebbiBaHUA MU NO MECTY XUTeNbCTBA B Npe-
aenax Poccuiickoin ®egepaumm 1 nepeyHsa AoK-
HOCTHbIX ML, OTBETCTBEHHbIX 33 PErncTpaumio,
YTBEPXKAEHHbIX MOCTaHOBAeHMeM [1paBuTENbCTBA
Poccuiickoit ®epepaunm ot 17 nrona 1995 roga Ne
713° n coctasnaet 7 aHen (n. 16).

B ctatbe 8 3akoHa Poccuiickon depepaumnm «O

® CobpaHue 3akoHogaTenbcTBa Poccuiickoin denepa-
umn. 1995 . Ne 30. Cr. 2939.
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npase rpaxgaH Poccuinckon depepaumm Ha cBo-
6oay nepenBuxkeHua, Bbibop mecta npebbiBaHMA
N XUTenbcTBa B npegenax Poccuiickont Pepepa-
LMU» NEepeyncineHbl OCHOBAHWUSA OrpaHUYeHUA
npaea rpaxkgaH Poccuinckon degepaumm Ha cBo-
604y nepeaBuKeHMA, BbIBOp mecTa NpebbiBaHUSA U
XUTENbCTBA B nNpeaenax Poccuiickonnt Pepepaunn.
B Hel ycTaHOB/MEHO, YTO AAHHOE NPaBO B COOTBET-
CTBUW C 3aKoHamu Poccuinckon depgepaumm mo-
eT bbITb OrpaHMYEHO: B NOrPaHUYHOM MNosoce, B
3aKpPbITbIX BOEHHbIX FOPOAKaX, B 3aKPbITbIX agMMU-
HUCTPATUBHO-TEPPUTOPUANbHBIX  0Opa3oBaHUAX,
B 30HaX 3KOJIoOrMyeckoro 6eAcTBMs, Ha OTAENbHbIX
TEPPUTOPUAX U B HACENEHHbIX NMYHKTaXx, rae B Cay-
Yyae OMacHOCTM PacnpocTpaHeHUA UHPEKLMOHHbIX
M MacCoBbIX HEMHOPEKUMOHHbIX 3aboneBaHui wu
OTPaBNEHUI NOAEN BBeAEHbl 0Ccobble yCNoBMA U
PEXUMbI NPOXKUBAHUA HACENEHUA U XO3ANCTBEH-
HO AeATeNbHOCTU; HA TEPPUTOPUAX, FAe BBEAEHO
ypesBblYaMHOE UM BOEHHOE NONOXKEHUE.

B 3akoHe YKkpauHbl «O cBoboae nepeasuKeHuUn
n cBoboaHOM BblbOpe mecTa *KUTenbCcTBa B YKpa-
MHe» OTAeNbHO MNpPeayCMOTPEHbl OrpaHUYyeHus
cBoboapl nepensukeHns (cT. 12) n orpaHUYeHUs
cBoboapbl BblIbOpa mecTa )utenbcrtsa (ct. 13), npu-
yem 3TW OrpaHUYEeHUs pasfefieHbl B OTHOLIEHUU
OTAENbHbIX MECTHOCTEN U OTAENbHbIX nL,. Ha nep-
BbllA B3rA4, orpaHuMyeHuMin ceoboabl nepeaBurke-
HMA K BbIOOpPA MeCTa XKUTENbCTBA MO YKPAaUHCKOMY
3aKOHOAATENbCTBY MNPEAYyCMOTPEHO 3HAYUTE/IbHO
6onbwe. OgHAaKo aHanW3 3TUX ABYX CTaTel paet
OCHOBaHWMA nNonaratb, YTO NOAOOHbIE OrpaHuye-
HMA MMEOTCA N 3aKoOHoAaTeNbCTBe Poccnmn, ogHaAKo
npeaycmoTpeHbl OHW He B 3akoHe Poccuiickoi Pe-
Aepaumn «O npase rpaxkaaH Poccuitickoit depe-
pauun Ha cBoboay nepenBUXKEHUs, BbIOOP MecTa
npebbiBaHUA U XUTeNbCTBA B npeaenax Poccuit-
ckoi Pepepaunn», a B 4pyrux 3aKoHax.

Tak, Hanpumep, B cTaTbe 12 3aKoHa YKpauHbI
«O cBoboae nepeauKeHna n ceobogHom Bbibope
MECTa *KUTENbCTBA B YKpPaAWHE» YCTAaHOBAEHO, YTO
cBob60oaa NepeaBuMKeHMA OrpaHNYMBAETCA B OTHO-
LUEHUWN NINL,, K KOTOPbIM B COOTBETCTBUK C NpOLLEC-
CyanbHbIM 3aKOHOAATENbCTBY NMPUMMEHEHbI Npeay-
npeauTesibHble Mepbl, CBA3aHHbIE C OFPaHUYEHMEM
MAn nnweHnem cesoboabl. B poccMinckom 3aKoHo-
0AaTeNbCTBE aHANOMMYHble OrPaHMYEHMA YCTAHOB-
JIeHbI B YTONOBHO-NPOLLECCYaIbHOM 3aKOHOAaTe 1b-

2014 * 1-2(5)

cTBe U B 3aKoHe Poccuiickoin Pepepaumn «O npase
rpaxkgaH Poccuiickon ®depgepauum Ha csBoboay
nepensuxeHus, BblIbop mecta NpebbiBaHMA U XKU-
TeNbCTBa B Npegenax Poccuiickonn Pepepaunm» He
aybnupytotca.

B uenom moxHoO caenaTb BblBOA, YTO KaK B Poc-
CuKn, TaK 1 YKpaunHe NpaBo Ha cBoboay nepeasuke-
HMA N BblbOpa mMecTa NpebbiBaHUA U XKUTENbCTBA
TECHO CBA3aHO C MHCTUTYTOM pPernucTpauum no me-
CTy NpebblBaHMA UM KUTENbCTBA, KOTOPbIM Npea-
CTaBAsieT CO60OM HECKO/IbKO MOAEPHU3NPOBAHHbIN
BapMaHT MHCTUTYTA MNPOMUCKKU, CYLLECTBOBABLUENO
B COBeTCKoe Bpems. ba3oBble 3aKoHbl Poccum m
YKpauHbl 0 cBoboAe nepenBuXKeHMA B npeaenax
YKa3aHHbIX CTPaH BO MHOFOM CXOXXW Mexay co-
601 n otanyatoTca nnwb 6onee AeTaNbHbIM Pas3b-
ACHEHMEM MOHATUIN MecTa NpebbiBaHWA U MecTa
KUTENbCTBA B POCCUICKOM 3aKOHOAATENbCTBE C
OZHOI CTOPOHbI, U Bonee AeTanbHbIM ONUCAHMEM
orpaHu4YeHu cesoboapl NepenBuXeHMa 1 Bblbopa
MEeCTa XMTeNbCTBA B YKPAMHCKOM 3aKOHOZaTesb-
CTBE C ApYyroi cTopoHbl. Kpome Toro, B yKpanHCKOM
3aKoHOoAaTeNIbCTBE Honee YETKO onpeaeneHbl LLenu
pernucTpaumm no mecty npebbiBaHUA UK KUTENb-
cTBa.

B Poccuiickoit ®epepauymmn B HacToALee Bpemsa
nmeetr mecto obuiaa 3anpeTuTenbHaa NOAUTUKA,
BblpaXKeHHaA BO BHOCMMbIX B [0OCYAapCTBEHHYIO
[Jymy 3aKOHOMPOEKTax M B CaMoOl 3aKoHOAaTe Nb-
HOM AeATeNbHOCTN, B 3TUX YCNOBUAX 0XKNAATb Ka-
KUX-NM60 nnbepanbHbIX M3MEHEHMA B 3aKOHOAA-
TeNbCTBE 0 cBOOOAE NepeaBUKEHMA U B UHCTUTYTe
pernucTpaumm no Mecty npebbliBaHMA U XKUTENbCTBA
He npuxoautca. bonee Toro, B KoHue 2013 roga B
Kogekc Poccuiickoint ®egepaumnm o6 agMUHUCTpa-
TUBHbIX NpaBoHapyweHusax (KoAl Poccuiickon de-
aepaumn) n B YronosHbi kogekc (YK) Poccuiickoi
depepaummn 6bIAM BKAKOYEHDBI HOBblE CTaTbM, YCTa-
HaB/IMBAlOWME COOTBETCTBEHHO AAMWHMUCTPATUB-
HYIO M YrONIOBHYIO OTBETCTBEHHOCTb B cdepe peru-
CTpauumM No mecty NpebbiBaHUA U KUTENLCTBA.

Tak, PepepanbHbiM 3akoHOM OT 12 Aekabps

10 Cm.: TpuroHuc .M. YronoBHoe 3aKOHOAATENbCTBO
Poccuun: oT aiMbepanmsaumm K yKeCToHeHUIO YroaoB-
HOW OTBETCTBEHHOCTW //Pa3BuTMe npaBa B coBpe-
MeHHOM o0buiecTBe. MaTtepuanbl MeXAyHapoaHOM
Hay4YyHO-NpPaKTUYEeCKol KoHbepeHuuu. Pura, 2013.
C.50.
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2013 roga Ne 376-93 «O BHeCeHUU U3SMEHEHWUI B
OTAeNbHble 3aKoHoAaTenbHble aKTbl Poccuiickoin
depepaunn»* KoAlN Poccuitckoit Peagepaumm 6bin
[ONONHEH HOBbIMM cTaTbamM: 19.15.1 «[llporxKu-
BaHWe rpaxkgaHuHa Poccuiickon Pepepaunmn no
MecCTy npebbiBaHMA UAM NO MECTY KUTENbCTBa B
XUAOM NomelleHnn 6e3 pernctpaumm» mn 19.15.2
«HapylweHue npasBun perucTpaumm rpakgaHuHa
Poccuiickoint depepaumm no mecty npebbiBaHMA
WU MO MECTY KUTENbCTBA B XKMUIOM NMOMELLEHUNY.
Mpwn aTom B yacTax 2 u 4 ctatbe 19.15.2 KoAll Poc-
cuiickon Pepepaunmn OTAENbHO YCTaHOB/AEHa af-
MUWHWUCTPaTUBHAA OTBETCTBEHHOCTb 32 HapylueHue
npaBun perncrtpauum B ropogax deaepanbHoOro
3HayeHnAa MockBee u CaHKT-leTepbypre, T.e. UMeeT
MeCTO TeHAEHUMNA BO3BPaTa K NPEXKHEN COBETCKOM
npakTMKe ocoboro perynnMpoBaHWAa nopAaKa Bbl-
6opa mecta npebbiBaHUA MM KUTENbCTBA B OT-
OeNbHbIX ropoaax.

Cnepyet 06paTUTb BHMMAHME eLle Ha O4UH MO-
MEHT B AaHHbIX HOBE/1aX POCCUIMCKOro 3aKoHOoAa-
TenbctBa 06 aAMMHUCTPATMBHbLIX MNpPaBOHApyLle-
HMAX. Tak, B npumedaHmnm 1 K ctatbe 19.15.2 KoAll
Poccuiickonnt depepaumm yKasaHo, YTO rpakgaHe
Poccuiickoin depepaunm ocsoborkgatoTca OT aja-
MWHUCTPATUBHOMN OTBETCTBEHHOCTM 3@ HapyLleHune
npaBun perucTpauumn rparkaaHuHa Poccuickomn
depepaunn no mecty npebbiBaHMA UAN NO MeCTy
XUTENbCTBA B KMIOM NOMELLEHUN B CayYae npes-
CTaBNEeHUA AOKYMEHTMPOBAHHON MHPOpMaumn o
TOM, YTO OHW ABAAIOTCA CYynpyramu, A4eTbmu (B TOM
ynucne YCbIHOBNIEHHbIMM), Cynpyramu AeTen, po-
ANTENAMM (B TOM YMCe MPUEMHbBIMM), Cynpyramum
poautenein, 6abywKamm, geayLwKaMm, BHYKamMn Ha-
HUMaTenei (cobCTBEHHUKOB) KMNOTO NOMELLEHUS,
UMEILWMX perucTpaumio No MecTy KUTenbCcTBa B
OaHHOM XuUnom nomeweHun. [laHHOe npumeva-
HME HUKAK He YYMTbIBaeT CUTyaLMIo, Koraa, Hanpu-
Mep, B OAHOM XWOM MOMELLEHUN MPOXKMBAOT
MYXUMHA U KEeHLWKWHA, He 3aperucTpuposaslune
6pak B yCTaHOBNEHHOM MoOpAAKe, HO GaKTUYEeCKn
cocTaBnfAwwmne cembto. Takum obpasom, 3aKOHO-
AaTenbctBo 06 aAMWMHUCTPATUBHBLIX MPaBOHAPY-
LWeHNAX NoacnyaHO Hamnpas/ieHO U NPOTMB Hesa-
pernctpMpoBaHHoro 6paka. bonee Toro, B YacTax 3

1 CobpaHune 3aKoHomaTenbctBa Poccuitickon depepa-
ummn. 2013. Ne 51. Ct. 6696.
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n 4 ctatbn 19.15.2 KoAl Poccuiickoit Peapepaunm
OTHblHE YCTaHOB/IEHA agMWHUCTPATMBHAA OTBET-
CTBEHHOCTb HaHMMATeNA WAM COBCTBEHHMKA MKU-
100 NOMeELLEHUA, NPeaoCTaBUBLLETO *KUN0e NOMe-
LeHne rpaxkaaHuHy Poccuitckon depepaunm, 3a
HapyLlWeHNe YCTAaHOB/IEHHbIX 3aKOHOAATENbCTBOM
Poccuiickon dPepepaumm CPOKOB YBeOOMIEHUS
OpraHa pPerncrpaLmMoHHOro y4yeta O MPOXKMBAHUMU
OQHHOTO rparkaaHMHa B YKA3aHHOM XMJIOM nome-
WweHun 6e3 perncrtpaunmn. Takum obpasom, HaHU-
mMmaTenu (CO6CTBEHHUKN) ABNAOLWLMECA, HAaNnpUMep,
poauTeNnsamMn, UL, MPOXKMBAKOLWMX B He3aperu-
CTpupoBaHHOM bpake, No cywecTsy 0b6s3aHbl NoA
Yyrpo30oi agMUHUCTPATUBHOIO HaKal3aHMA «A0HO-
CUTb» O NPOXMBAHMK Be3 perncTpaumm B 3aHMMae-
MOM MMM XKMUJAOM NOMELLEHUN KTPAXKAAHCKOrO Cy-
npyra» UAM «rpaxkaaHcKom cynpyrm» cBoero, nycTb
M B3pocC/oro, pebeHKa. B gaHHON cuTyauumn yxe
HapywaeTca 4yactb 1 ctatba 51 KoHcTutyummn Poc-
cunckon dPepepaunm 0 TOM, YTO HUKTO He 06A3aH
CBUAETENbCTBOBATb NPOTMB camoro cebs, cBoero
cynpyra u 61M3KMX poACTBEHHMKOB.

MpaBAaa, elle ocTaeTca BO3MOXKHOCTb M3beaTb
aAMUHUCTPATMBHON OTBETCTBEHHOCTW, ECAN TpaX-
OAHWH, NpoXXuBatowmii 6e3 peructpaymm, npe-
[OCTaBUT AOKYMEHTMPOBAHHYO WHOpMauUMo O
€ro perucTpauum rno MecTy *KUTeNbCTBa B APYrom
*KUNOM MOMELLEHMMN, HAXOAALLEMCA B TOM XKe UAun
MHOM HaceneHHOM MyHKTe TOro e cybbekta Poc-
cumnckon Pepepaumn. Mpmuem Mocksa n Mockos-
CKasa obnactb, CaHKT-lMNeTepbypr n JlIeHMHrpaacKas
obnactb B A@aHHOW CUTyauMWU YCNOBHO CYMTAOTCA
O4HUMM N TeMU Xe cybbekTamm Poccuinckon Pe-
aepaumn (npumedanme 2 K ct. 19.15.2 KoAN Poc-
cuiickon depepaumn). OgHAKO TeHAEHUUS YKe-
CTOYEHMA OTBETCTBEHHOCTM 3a HapyLleHMe npaBua
perncrTpaummn Hanmuo.

Bo3noxeHue Ha rpaxaaH 0b6A3aHHOCTU Npeao-
CTaB/EHUA AOKYMEHTMPOBAHHON MHbOpMaLUKM O
€ro perucTpauum B APYrom XKuUA0M MOMELLEHUMU,
Kpome TOro, MpoOTUBOPEYUT MPUHLMMNY MpPe3ymn-
UMM HEBMHOBHOCTK. B cTaTtbe 49 KoHcTutyuum Poc-
cuinckon depepaumm AaHHbIA NPUHLUMA U30MXKEH
NPUMEHNTENBHO K YITOJIOBHOMY CyA0NMPOM3BOACTBY,
OZHAKO OH OTAeNbHO 3aKpensieH n B KoAl Poccuin-
ckoit ®epepaumm (cT. 1.5).

[0 BHECEHMSA YKa3aHHbIX A0OMNO/IHEHMI B 3aKOHO-
patenbctBo Poccuiickoit ®egepaumm, rpaxkaaHuH,
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B NpuUHUMNe, mor 6e3 yrpo3bl HaCTyNAeHUA HpuU-
ANYECKOM OTBETCTBEHHOCTM, NPOXKMBATL B Nt06OM
MmecTe Ha Tepputopumn Poccuiickoin depepaunm 6e3
pernctpauumn. B HacToAwee e BpemA Takaa BO3-
MOKHOCTb UCKtoYaeTca. CBoboaa nepeaBuKeHUA,
Bbibopa mecTa npebbiBaHUA U KUTENbCTBA, O4Ye-
BMAHO, MPEnATCTBYET YCTAHOBAEHUIO KAaK MOXHO
6onee MaKCMMaNbHOrO KOHTPONA 3a nepeaBurKe-
HWEeM HaceneHus, K Yemy, Mo BCEN BUAMMOCTU, U
CTPEMUTCA COBPEMEHHOEe POCCUIMCKOe rocyaap-
CTBO.

PaccmaTtpuBaembim  ®PepepanbHbiM  3aKOHOM
oT 12 pgekabpa 2013 roga Ne 376-P3 HoBbIMU CTa-
TbamM gononHeH u YK Poccuiickoir ®epepauymn.
TaK, HoBOWN cTaTbel 322.2 ycCTaHOBNEHA Yronos-
HaA OTBETCTBEHHOCTb 33 PUKTUBHYIO PErUCTPaLLUIO
rpaxkgaHmHa Poccuitckon depepaumm no mecty
npebbiBaHUA UM NO MECTY XUTENbCTBA B YKWUJIOM
nomelieHnm B Poccuiickoin Pepgepaummn n puUKTMB-
HYIO PermcTpaumio MHOCTPAHHOTO rPaXKAAHUHA UK
nmua 6e3 rpaxaaHcTBa No MeCTy KUTeNbCTBa B
XUnom nomeweHmm B Poccuinckon depepaunu, a
cTaTbA 322.3 — 332 GMKTUBHYO NOCTAHOBKY Ha yyeT
MHOCTPAHHOIO rpaxAaHuHa uam nuua 6e3 rpaxk-
AAHCTBA NO MecCTy npebbiBaHMA B KUAOM MNome-
weHum B Poccuiickon deaepaumnm. MakcmmanoHoe
HaKa3saHue 3a 06a 3TMX NpecTynneHua coctasnaet
TpU roga nnwenuma ceoboapbl. [aHHble aeaHnA 06-
NafatoT onpeaeneHHon cTeneHbio obLecTBeHHOM
OMACHOCTM, HO Ha Hal B3rNAA4, He TaKoM, YTobbI nx
coBepleHne BNEKNO 3a coboin CTonb cepbesHoe
YyroN0oBHOE HaKasaHue.

YtOo Kacaetca YKpauHbl, TO NPOrHO3MpoBaTb
pa3BUTME ee 3aKoHOoAaTenbCcTBa B chepe cBobOAbI
nepeaBuXKeHUA B COBPEMEHHbIX YC/IOBMAX A0CTa-
TOYHO CNOXHO. Ecnm Byayuwan Bnactb YkpauHsbl by-
AeT opueHTMpoBaHa Ha Poccuio, BxoxaeHue B Ta-
MOEHHbI Ccoto3 M EBpasmiickoe 3KOHOMMUYECKOe
co0bLWwecTBO, TO €e 3aKOHOAATENbCTBO B YKAa3aHHOM
cdepe byget npubamkaTbCa K pOCCUNCKMM 06pas-
Lam, XOTA, KaK NpeACTaBAAETCA, C MeHbLUelr Aonen
Y)KEeCTOYEeHNA OTBETCTBEHHOCTWU, NOCKO/IbKY B Npa-
BOBOM Pa3BUTUKN YKpPauHbl B ABa NOCAEAHUX Aeca-
TUNETUA B LEIOM cloXKunca 6onee nnbepanbHbIn
Kypc no cpasHeHuto ¢ Poccrerr n 6oNbLIMHCTBOM
cTpaH CHI. U, HaobopoT, ecnn YkpanHa B byayuiem
6yneT opueHTUpoBaHa Ha Esponelickuin Cotos, U
Tem 6osiee, NPOAONKUT NPepPBaHHbLIN B KoHLe 2013
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roga npouecc uHTerpaumm B Esponeickunin Cotos,
TO, MO BCEl BUAMMOCTH, cBOBOAA NepeaBuiKeHus,
BblIOOpa mecTa NpebbiBaHUA U XKUTENLCTBA B YKpa-
MHEe HaMONHUTCA peasibHbIM CoAepKaHNEM, @ UH-
CTUTYT perncTpaymm nocteneHHo bygeT yTpaumsaTb
CBOE 3HayYeHue BMNIOTb 40 ero ynpasgHeHus.

bubnuorpadpusa

lpu2oHuc 3.[1. YronoBHoe 3aKOHOAATENbCTBO
Poccumn: oT nnbepanmsaumm K yKeCcTOYEeHUIO yro-
NIOBHOM OTBETCTBEHHOCTU // Pa3BuTMe npasa B CO-
BpemeHHOM obuiectBe. MaTepuanbl MexayHapoa-
HOM Hay4YHO-MPAKTUYECKON KOoHdepeHuunun. Pura,
2013.

KynpusaHos B./]. CoBeTCKasA nacnopTHasa cMctema
M ee posib B bopbbe ¢ npecTtynHocTblo. Knes, 1958.

/Trobapckuli K. MacnopTHaa cMctema M cMcTeMa
nponuckun B Poccuun // Poccuiicknin 6ronneTteHb no
npasam yenoseka. 1994. Buin. 2. C. 19.

3akntoyeHne Komurteta KOHCTUTYLMOHHOIO HaA-
30pa CCCP ot 11 okTabpa 1991 roga Ne 26 (2-1) «O
paspeLunTeibHOM NopaaKe NPOMUCKM rparkaaH» //
Begomoctn Cvesga HapogHbix genytatos CCCP u
BepxosHoro Coseta CCCP. 1991. Ne 46. Ct. 1307.

3akoH Poccuitickon depepaunm ot 12 aekabps
2013 roga Ne 376-®3 «O BHECEHUM U3MEHEHWI B
oTAe/lbHble 3aKOHOAATeslbHble aKTbl Poccuiickomn
depepaunn» // CobpaHune 3akoHoaaTenbcTsa Poc-
cumnckon Pepepaunn. 2013. Ne 51. Cr. 6696.

3akoH Poccuitckon Pegepaumm ot 25 UIOHS
1993 roga Ne 5242-1 «O npase rpaxgaH Poccuii-
ckon depepauymm Ha cBoboay nepeaBuUKEHUA, Bbl-
60p mecTa npebbiBaHWUA U KUTENLCTBA B Npeaenax
Poccuiickoin ®depepaumm» // Begomoctn Cbesaa
HapoAHbIX AaenyTtatoB Poccuiickon dPepepauum
n BepxosHoro CoBeTa Poccuiickoit ®Pepepaumu.
1993. Ne 32. Cr. 1227.

3akoH YkpauHbl «O cBoboge nepeaBUIKeEHUSA
n ceoboagHom BblbOpe mecTa KUTenbcTBa B YKpa-
MHe», B pedaKkumnm 3akoHa YKpauHbl oT 20 HoAbpA
2012 ropa Ne 5492-VI // BigomocTi BepxoBHoi Paau
YKpaiHu. 2014, Ne 51. Ct. 716.

3aKkoH YKkpauHbl oT 11 aekabps 2003 roga Neo
1382-1V «O cBoboae nepeasuKeHUa n ceobogHOM
BblbOpe mecTa »uTenbcTBa B YKpauHe» // Bigo-
mocTi BepxosHoi Paan YkpaiHu. 2004. Ne 15. Cr.
232.

Mpasuna perncrpaunm n cHATUA rpaxkgaH Poc-
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cuinckon degepauymm c permcTpaLMoHHOro y4eTa no
MecCTy npebblBaHWA N NO MECTY XKUTeNbCTBA B Npe-
nenax Poccuiickont ®egepaumm M nepeyvyHs [0NXK-
HOCTHbIX 1L, (yTBepaeHbl MoctaHoBneHuem lMpa-
BuTEenbCcTBa Poccmitckon Pepepaummn ot 17 uions
1995 roga Ne 713) // CobpaHue 3akoHoAaTeNbCTBA
Poccuiickont ®egepaumn. 1995 . Ne 30. Ct. 2939.

CobpaHue noctaHoBneHM  [lpaBUTenbCTBa
CCCP. 1974. Ne 19. Cr. 109.
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CoBpeMeHHOe COCTOAHUE NpaB npeacTasuTenei
JIFBT-coobuwectBa YKpauHbl:
IOPUANYECKUIA U COLLMOKY/IbTYPHDI acneKkT

AHHOTaumA

B cTtatbe copepKuTcA 0630p COBPEMEHHOMO YKpauH-
CKOTO 3aKOHOAATE/IbCTBA C TOYKM 3PEHUA YLLEeMIeHUs
npae npeacrasutenen JIFBT-coobuwecTsa, a Takke 06-
LLLero YPOBHSA COCTOAHUA UX FPaXAaHCKMX Npas B YKpa-
nHe. AHaIM3MPYIOTCA MPOEKTbI 3aKOHOB O 3anpeTe Npo-
naraHZbl FOMOCEKCYa/IbHOCTU U YPOBEHb MaHUNYAALUK
TEMOW rOMOCEKCYalbHOCTU B YKPAUHCKOM NOAUTUKE.

Kntouesble cnosa: /INET, romoceKcyaabHOCTb, Npasa ye-
NI0BEKa, 3aKOHOA,aTeNbCTBO, AEMOKPATHUA.

1
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LGBT Rights in Ukraine from a Legal and Socio-Cultural
Perspective

Abstract

The article presents an overview of the modern Ukrainian
legislation from the perspective of infringements of the
rights of LGBT-community, as well as inquires into the
general situation with civil rights for homosexual and
transgender people in Ukraine. Also, the author analy-
ses draft laws on promotion of homosexuality and pres-
ents his opinion on the manipulations of the issue of
homosexuality in the Ukrainian public debate.

Key words: LGBT, homosexuality, human rights, legisla-
tion, democracy

Aleksandr Vasyukov, LL.M. student, Odessa National University named after I.I. Mechnikov (Ukraine).
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COBPEMEHHOE COCTOAHUE NPAB NPEACTABUTENEN
JIFbT-COOBLWECTBA YKPAUHDI: IOPUANYECKUN
u COLIMOKVI'IbTVPHbIVI ACMNEKT

YpoBeHb AeMOKpaTUYHOCTM obLiecTBa onpese-
naeTcA, cpeam npoyero, CTeneHbio TONepPaHTHOro
OTHOLWIEHMA K MpeacTaBUTeNs M WHOKYALTYPHbIX
rpynn. 3TW rpynnbl NO4PA3AenAlTcA MO Pasand-
HbIM MPU3HAKaM Ha 3THUYECKUEe, PenrnosHblie,
JIMHTBUCTUYECKME; IMaHCUNALMA YKa3aHHbIX CO-
06LW,ecTB WMPOKO U3BECTHA U YXKe AAaBHO ABAAETCA
npegmeTom obcyxaeHua. B XXI Beke Bcé H6onblue
BHUMAHUA yaenAaeTcaA O MOJIOKEHUUM W npasBax
rpynnbl, 4OIrOe BPEMA OCTaBaBLUENCA MapruHanm-
3MPOBAHHOMN M JANIEKOM OT LUMPOKOTO NPU3HAHMA, A
nmeHHo o JIF6T-coobuectsel.

XapakTepusya ypoBeHb U COBPEMEHHOe COCTO-
AHWe NpaB npeacTaBuTenen JaHHOro coobLecTsa,
cneayet o4epTUTb 0OLLMIA NCUXONOrNYECKUI GOH, B
ycnosuax Kotoporo cyuwecteyet JIF6T-asukeHne 8
YKpaunHe. o HepgasHMX nop bbiToBan onpeaeneH-
HbIX CTEepeoTwn, YTO M3 BCEX MOCTCOBETCKMX 0O-
LLLeCTB MMEHHO YKpauHCKoe 06LwecTBO OTAnYaeTca
HanboNblUIE TEPNMMOCTbIO K NpeacTaBUTENAM
CeKCyasibHbIX MEHbLUMHCTB. ITOT CTepeoTun, Ka-
3a/10Cb, Noakpennsetca Tem GakTom, YTO MMEHHO
YKpanHa nepBon U3 ymcna ctpaH bbiswero CCCP
OTMEHWNa YrofioBHOe npecnefoBaHUe TFOMOCEK-
Cya/bHbIX OTHOWEHUM (M3bATUE NpecnoByTon 121
CTaTbM yronoBHoro Kogekca CCCP o my»KenoxcTse).
3710 npousowno 12 gekabpa 1991 roga v ctano oa-
HUM M3 NEepPBbIX PeLeHnn He3aBUCUMMOW YKPauHbl,
a yKe K KoHuy 90-X rofoB NpoLusioro BeKa NpakTu-
YeCKM BO BCEX KPYMHbIX rOPOAaXx CTpaHbl CyLLeCTBO-
Ba/an npaso3awmTHble JITBT-opraHmsaunm. Kpome
TOro, AONTroe BPEMA COLMONOTUYECKMe CNyKObl
duKcmposanm ropasgo bonee nnbepanbHoe — no
CpPaBHEHMI0 C COCeAHMMM CTPpaHamMuM — OTHOLle-
Hue B obuiecTse K npeacTtasutenam JIFBT. Hanpu-
mep, nposegeHHoe B 1999 rogy ueHTpom «Hauw

1 JIFBT-coobuectso (aHrn. LGBT) — akpoHWUM, UCMONb-
3yemblli ansa obosHayeHuMA coobuiecTBa ecbUAHOK
(Lesbian), rees (Gay), 6bucekcyanos (Bisexuals) u
TpaHcreHaepos (Transgender).

JOURNAL OF CONSTUTIONALISM & HUMAN RIGHTS

Mwup» unccnegoBaHue BbIABMAO, YTO HACYMTbIBA-
etca 48,42% yKpauvHUEB NONOXKUTENbHO WU HEel-
TpanbHO OTHOcAWMXcA K JITBT2 B To »Ke Bpema B
coceaHen Poccumn B TOM e rogy no pesynbraTam
onpoca JleBaga-ueHTpa 4014 TaKUX PeCnoHAEeHTOB
cocTtasnana 35%:.

kK%

AHanusnpya coBpemeHHOe TMOJIoXKeHWe Mpas
NITBT-coobuwectea B YKpauMHe MOMKHO BblAENNUTb
age chepbl ccnefoBaHMA: HOPMATUBHYHO, KOTOPasA
3aK/0YaeTCs B OLEHKe yCcnoBHoM romopobHocTu?
YKPaWHCKOro 3aKoHoAaTenbCTBa, M HEHOPMATUB-
Hyto — chepa 06LWEeCTBEHHbIX MEXANYHOCTHbIX OT-
HOLUEHWN, KyNbTYpbl.

B 3aKoHOAaTenbHOM cucteme YKpauHbl HaYnUTbI-
BaeTcA, KaK MUHMMYM, 5 HOPMaATMBHbIX aKTOB, B KO-
TOPbIX 3aKpenaeHbl romopobHble NO3ULMK, YLLEM-
naowme npasa JIFBT-coobuwectBa. Cpean Hux,
npexae Bcero, cneayet Ha3BaTb OCHOBHOM 3aKOH
cTpaHbl — KoHcTuTyumto. Ecan nog, rnasHom Lenbto
NITBT-ABUXKEHMA NOHMMATb CTPEMIEHME 33 paBHble
npaBsa, BKAKOYaA NpaBO Ha BCTynneHue B bpak, To
KoHctuTyums YkpauHbl M e€ CemelHbIN KoAeKc
coAep’KaT OCHOBHOe OrpaHuyeHune. B oboux po-
KYMeHTax 6paK NOHUMAeTCs KaK A06pOBOJIbHbIN
CEMENHbIA COK3 UCKAIOUYUTENIBHO MEXKAY MYXKUM-
HOM W KEHLWMHOI . [Ina cpaBHEHUA, B CEMEMHbIX
KOZeKcax CTpaH, rae Aoy ogHOro nosia MoryT 3a-

2 KouapsH I.C. TomoceKcyasibHble OTHOLIEHMA U NOCT-

coBeTcKasa YKpauHa // *ypHan ncuxmatpum u megu-
LUMHCKoM ncuxonormu. 2008. 2 (19). C. 83-101.
Mnotko M. Ctpax apyroro. Mpobaema romodpobmm
B8 Poccun. URL: http://www.levada.ru/12-03-2013/
strakh-drugogo-problema-gomofobii-v-rossii.
fomopobusa — pasnnuHbie GOpPMbl HEraTUBHOM peak-
LMK HA NPOAB/IEHMA TOMOCEKCYaIbHOCTMH.
> Cr. 51 KoHctutyuji YKpainu. URL: http://www.
president.gov.ua/content/chapter02.html. C1.21 n.1
CimeiHoro Kogekcy YkpaiHu. URL: http://zakonA4.
rada.gov.ua/laws/show/2947-14.
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KNOUYMTb BpaK, 3TOT COLManbHbIN MHCTUTYT onpe-
Aenaetca Kak 4obpoBo/ibHbIN 3aKOHHbIN coto3 6e3
Kakon-nmbo anddepeHumaymm no nony (Kak, Ha-
npumep, B KaHage, Hopserunun), nnbo cneumnanbHo
OroBapuBaeTCcs, YTo BpaK MOXKET ObiTb 3aKNOYEH
NpPeAacTaBUTENAMWU KaK NMPOTUBOMOJIONKHOTO, TaK U
ogHoro nona (Hugepnanabl, Ypyreaii, Ucnanams).
COOTBETCTBEHHO, MpPX pPa3paboTKe 3aKOHOMPOEK-
ToB 06 oAHOMOMbIX 6pakoB B YKpamHe HauyMHaTb
nNpUAETca ¢ usmeHeHma KoHCTUTyumMmn n CemeitHoro
KoZeKca. XoTa caenyeT yKasaTtb, 4To B CemelHOM
Kogekce (cT. 25) cpeau ntogei, KOTopbim 3anpe-
LLLeHO BCTynaTb B 6pak, Mua o4HOro Nosa He yKa-
3aHbl®. Buanmo, cosaaTtenn 3akoHa B 2002 roay He
npeasuaenn, 4To MOryT NOABUTLCA TaKMe NOTEHLU-
a/ibHble NPeTeHAEHTbI Ha BCTYN/IeHUeE B BpaK.

CnepyeT ynoMAHYTb 3aKOH YKpauHbl «O muan-
uum», B Kotopom (B cT.10 n.21) comep*Utca no-
NoXeHune, obasbiBatolLlee COTPYAHMKOB MUAMLMUMK
«BbIABAATbL M COOOWATb yypexaeHUsm 34paBo-
OXpPaHEeHMA O NnuaxX, COCTABAAIOLWMX Tpynny pu-
CKa 3abonesaHuna CMWOom, n ocywecTBnatb No
NPeACTaBAEHUIO YYPEKOAEHNA OXPaHbl 340P0BbA C
CaHKLMM NPOKYpPOpa NPUBOL STUX NINLL, A TaKXKE UH-
dULMPOBaAHHbBIX BUPYCOM MMMyHOAePMUNTA Yeno-
BEKa, OONbHbIX BEHEPUYECKMMM 3ab0seBaHNAMMY,
XPOHMYECKNI aNIKOrONM3M M HAPKOMAHOB, KOTOpble
BBOAAT HAPKOTUYECKME CPeACTBa NyTEM UHDBEKLMN,
ANA 0bA3aTeNbHOro 06cnefoBaHMA U NeYeHUa»’.
[JaHHOe nonoxeHue He pas CTaHOBMJIOCb MMULLeE-
Hbto JITBT-opraHn3aumnii, NPU3bIBaOLWNX PYKOBOA-
ctBo MB/], M3bATb €ro 13 TeKCTa 3aKoHa, MOCKONbKY
OHO COAEPHKUT ANCKPUMMHALMOHHbBIN NOTEHUMAN
B CBA3M C TEM, YTO TPAAULMOHHO CUYMTAETCA, YTO
MY}YMHbI, BOBNIEYEHHbIE B FOMOCEKCYa/IbHblE OT-
HOLUEHWNA, OTHOCATCA K rpynne MnoBbILWEHHOrO pu-
CKa 3apaxeHua BUY.

O AUCKpMMWMHaUMKM B MeaMUMHCKON cdepe
TaKKe cBuaetenbcTByet npumep lpukasa MuH3-
apasa Ne385 ot 01.08.2005 «0O6 MHDEKUMOHHOM
6e30MacHOCTM AOHOPCKOM KPOBU U €€ KOMMOHEH-
TOoB» (Aanee — npmkas Ne385), 3anpewatowmn m-
LaM, NPAaKTUKYIOLWMMM FOMOCEKCYaIbHblE OTHOLLE-
HUA, ObiTb AOHOPaMM KpoBWU. B npunoxeHun Neo3

6 Crt. 26 CimeiiHoro KoaeKcy YKpaiHu.
7 3aKoH YkpaiHu «Mpo miniuito». URL: http://zakon4.
rada.gov.ua/laws/show/565-12.
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K 3TOMY JOKYMEHTY COAEPKUTCA NONOXKEHUE, YKa-
3blBalowee cpeam 60ne3HeNn—NpPOTMBOMNOKA3AHUM
K [OHOPCTBY «rOMOCEKCYa/ibHble OTHOLEHMUA»E,
Kak mbl yxe oTmeyvanu Bbllle, MyKYMHbI—-TOMOCEK-
Cyanbl CYNTALOTCA OTHOCALLMMMUCA K rpynne nosbl-
LeHHOro pucka 3apaxeHua BUY. OgHako nog, aToT
3anpeT TaKKe Monaan *KeHLWMHbI, NpakTUKylowme
CEKC C KeHLWMHaMMN, KOTOopble He OTHOCATCA K TaKUMm
rpynnam pucka’. 3anpet gns HUx 6biTb JOHOPaMM
KpOBKU ABNAETCA HEOBOCHOBAHHbIM U AUCKPUMU-
HauMOHHbIMY. TogobHOEe nonoXKeHue MpuKasa
Ne385 yuiemaseT npaBa TaKKe rees U N1ecOUAHOK,
NoAAEePHKMBAIOLWMX 3aKPbITble MOHOFAMHbIe OTHO-
LWeHnA, pUCK 3apaxeHna BNY B KoTopbIx ABaseTcA
MUHUMaNbHbIM. Kpome TOro, HanuMume romocek-
CyaNbHOCTW B CNUCKe 3aboneBaHui AaHHOIO Npwu-
Ka3a ABnAeTcA abCypAHbIM y¥Ke B CUAY TOro, YTO B
1991 rogy BcemupHaa opraHmsauma 34paBooxpa-
HeHuA (ganee — BO3), B KoTopyto YKpanHa BXoauT
(1, cOOTBETCTBEHHO, MNONbL3YETCA MEXKAYHAPOLHOWM
Knaccudukaumen 6onesHen, pa3paboTaHHbIX 3TOM
opraHu3aumen), usbasa TFOMOCEKCYa/lbHOCTb U3
nepeyHs 3aboneBaHunit. HeKoppeKTHOMN ABNAETCA U
cama popMyNMPOBKA «TOMOCEKCYa/IbHble OTHOLE-
HMA», NOCKOJIbKY OHa NoApa3ymeBaeT He NpOoCTo
OZHONOANble CeKCyasibHble OTHOLWEHMUA, HO U FTOMO-
CeKcya/ibHble OTHOLIEeHMA CEMENHOro M MHOrO TUNa,
KOTOpble MOryT He OCHOBbIBATLCA HA CEKCYaslbHbIX
NpaKTUKax, a, cneaosaTesibHo, caMu no cebe HUKak
He cBA3aHbl ¢ 0cobeHHOCTAMM Npoueaypbl AOHOP-
CTBa KPOBU. N NOCKONIbKY Hannyme romoceKkcyanb-
HbIX MPAKTUK HEBO3MOXKHO NPOBEPUTL CPeacTBaMM
MEeANLMHCKON AMArHOCTUKM, LenecoobpasHocTb

& Hakas MiHicTepcTBa 0XOpOHM 340p0B’A YKpaiHK Big
28.10.2005 N2385 «[po iHbeKLiinHy 6e3neky AoOHOp-
CbKOi KpoBi Ta il KomnoHeHTiB». URL: http://www.
apteka.ua/article/148426.

® 3aKkoH YkpaiHu «[po 3aTBepAsKeHHA 3arasibHoaep-
)KaBHOI nporpammu 3abesneyeHHA MPOdINaAKTUKK
BI/l-iHdeKuUii, niKyBaHHA, agornagy Ta NiATPUMKMK
BI/l-iHdikoBaHMx i xBopux Ha CHIL Ha 2009-2013
POKMN». URL: http://zakon4.rada.gov.ua/laws/
show/1026-17.

1 MNoa AMCKPUMMHALMEN B YKPAaMHCKOM 3aKOHOAA-
TeNbCTBE MOAPA3YMEBAETCA CUTyauusa, B KOTOPOM
JIMLLO UAM TPYNNa INL, UCXOAA U3 KaKOro-1nMbo cBoero
Npu3Haka noagsepraeTca UM MOXKeT noAaBepraTbea
orpaHuyeHuio B ntoboin popme.
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MX COXPaHEHMA B KayecTBe NPOTMBOMOKA3aHWUMN K
AOHOPCTBY KPOBWM OCTAETCA COMHUTE/IbHOM.

Jo 2008 roga B locymapcTBeHHOM KomuTeTe
CTAaTUCTUKN YKpauHbl cywectBoBasia Popma No7,
KoTopasa o006A3blBana NpPaBOOXpaHUTENen BecTu
y4YeT roMOCEKCYasioB Kak npeacrasuTenert rpynnobl
pUCKa K 3apaxkeHuto BUY. OTo nonoxeHue B CBOIO
oyepeab 6bino cBA3aHO ¢ Mpukazom MwuH3gpasa
No104, KOTOpbI1 OTHOCUT MYMKUYMH, NOAOEPKMUBA-
IOLMX CEeKCyanbHble OTHOLIEHUA C MYXYMHAMMU, K
rpynne pucka 3aparkeHuem BUY'L. HecmoTps Ha
TO, YTO AaHHaa ¢opma bbl1a OTMEHEHa, NO CBUAe-
TeNbCTBAM NPaBO3alLMTHbIX opraHusauuii?, MB/,
Y)Ke HEeCKO/NbKO NneT BeaEéT CBOW, MPOTUBO3AKOH-
HbIX YY4ET TOMOCEKCYaNbHbIX rpa*kAaH, BKAKOYaA
oTnevyaTkM nanbues u dotorpadum. ExkerogHbie
ot4yeTbl JITBT-opraHn3aumin GUKCUPYIOT MHOMOYMUC-
NIEHHblEe C/ly4an UCNONb30BaHUA 3TOM WMHPOpPMa-
LMW NPaBOOXPaHUTENbHbIMU OpraHaMK B KayecTse
WMHCTPYMEHTa 3anyrMBaHUA rparkaaH: XepTB TaKoM
NPaKTUKN NPUHYKOAIOT K yNaaTe B3ATOK MUAULUK
nog, yrposoi obHapoaoBaHUsa MHPopmaumm o6 nx
FOMOCEKCYabHOCTH.

K corkaneHuto, nnaLgapmom HarHeTaHMA romo-
$0b6HbIX HaCTPOEHM B 0OLLECTBE CTa/I0 TaKKe 06-
CyXXAeHWe 1 nocnepytowee NpUHATME 3aKkoHa «06
OCHOBax nNpeaoTBPALLEHUA W NPOTUBOAENCTBUA
ANCKPUMUHALMY B YKpanHe» . NMpuHATME AaHHOTO
3aKoHa 6bl10 ogHMM U3 TpebosaHuin EC B nepero-
BOpax ¢ YKpanHoi o Bn3oBon nnbepanusauymm. EC
HacTamBasio, YTOObI B TEKCT 3aKOHA Cpeaun nepeyHs
NPWU3HAKOB, KOTOPble He MOryT BbiTb OCHOBaHWEM
ANA OUCKPUMMHAUMKM, 06A3aTeNbHO NPUCYTCTBO-
Ba/IM CeKCyasibHaa OpueHTauma 1 reHaepHan naeH-
TMYHOCTb (manee — COlU). HapogHblie genyTaThbl
yBuAenu B 3Tom TpeboBaHUM yrposy «TpagnLMOH-

1 Haka3z MiHicTepcTBa OXOpOHM 340poB’'A YKpaiHu
Big 08.02.13 Ne104 «[lpo 3aTBepAKeHHA nepeniky
Ta KpuTepil BU3HAYEHHA rpyn NiABULLEHOIO PU3UKY
woao iHeikyBaHHA BI/1». URL: http://zakon4.rada.
gov.ua/laws/show/z0323-13.

12 3jHyeHkoB 0.0., KacaHuyk M.T., KpaBuyk A.B. Kpok
Bnepen, ABa Hasag: ctaHosuwe JIFBT B YKpaiHi B
2010-2011 pp. K.: LeHTp «Haw ceit», 2011. C. 13.

13 3aKkoH YKpaiHu «[po 3acaam 3anobiraHHA Ta NPoOTU-
Ail0 AMcKpuMiHauii B YKpaiHi». URL: http://zakonA4.
rada.gov.ua/laws/show/5207-17. danee - 3aKoH O
NPOTUBOAENCTBUM AUCKPUMMHALMM.
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HOM KyNbType YKPAMHCKOro Hapoaa», a NoTomy TaK
W He BKAIOYUAM 3TU NPU3HAKU HU B 3aKOH O AMUC-
KpMMMHaUMn'®, HM B TpyaoBOM KoaeKc YKpauHbI®>,
yTBepxaana, uto COMMN BnonHe MOXHO MPUKPbLITL
pacnablBYaTbIM TEPMUHOM «APYrMe MNPU3HAKUY.
Takoe MoOMOXeHWe KaTeropuvyecku He ycTtpausaer
npeactasutenenn JIFTbT-coobuwecTBa, KoTopble Mo-
naratot, 4To 60opbba C NPOABNEHUAMU OUCKPUMMU-
Haumm byaeT BeCTUCb HaMHOro 3¢ PeKTUBHEE, eCn
cneumanbHo ykasatb COMM B uncne HegonycTMmblx
OCHOBaHWM ANA AMCKPUMMHALMMK'G, KaK, Hanpu-
Mep, HeJaBHO NOCTYNWA NapaameHT pysuu.
Cpean OTKPOBEHHO FOMOPOOHBIX HOPMATUB-
HO-NPaBOBbIX AaKTOB cC/leAyeT YyKasaTb M MNpUKa3s
MwuH3gpaBa Ne60 «O6 ycoBepLUEHCTBOBAHUM
npeaocTaBNeHNA MEAULMHCKON MOMOLWM SNLAM,
HY}XAatoWwmMmca B CMeHe (Koppekumu) nona». Mpu-
HATME AaHHOro AokymeHTta B 2011 roay MOXHO
pacLeHMBaTb ABOAKO: C OAHOW CTOPOHbI, OH ABU/ICA
npopbiBOM, MBO nerannsosan npoueaypy CMeHbl
nosia B CTpaHe 1 NO Cel AeHb ABNAETCA eANHCTBEH-
HOM MOJIHOUEHHbIM IOPUANYECKMM PYKOBOACTBOM
Kak AnAa Bpadvewn, Tak M gna naumeHtoB. OaHaKo
HapA4y C NPOrpeccMBHbIMU HOBOBBEAEHUAMM AaH-
HOrO NpPMKasa, TAKMMU KaK CHUXKeHWe BO3pacTa, No
AOCTUMKEHMM KOTOPOro MOXKHO MeHATb non (c 25
80 18), eCcTb M OTKPOBEHHO AUCKPUMMHALMOHHbIE
nonoxeHua. Camoe rnasHoe cpegm HUX TO, YTO ro-
MOCEKCYasIbHOCTb IMYHOCTM YKa3blBAETCA KaK Npo-
TMBOMOKa3aHMe K onepauun. XoTa seayLine mmpo-
Bble CEKCoMnaTonoru, sHAOKPUHOIOMN, NCUXMATPBI
YKa3blBalOT 0 HEOHX0AMMOCTM NpoBeAEeHUA PaA3IU-
YN MeXKay reHAepPHON WMAEHTUYHOCTBIO U CeKCy-
a/IbHOM opueHTauMel, 4YTo y»Ke camo coboi nogpa-
3yMEBAET, YTO TPAHCCEKCYaNbHbIA YEN0BEK MOXKET
6bI1Tb Nt0601 opreHTaunn'’. UCKPUMUHALNOHHOMN
ABNAETCA M HOPMA O TOM, YTO €C/I1 Y LA, MEHSAO-

14 Cr1.1 n.2 3aKoHa O NPOTUBOAENCTBMU AUCKPUMUHA-
umn.

15 Cr1.2 KogeKkcy 3aKoHiB npo npauto YKpaidu. URL:
http://zakon2.rada.gov.ua/laws/show/322-08.

16 KpaBuyk A.B. lpecTynieHna Ha no4yse HEHaBWUCTU
npotme JIFBT B YkpaunHe. OTyeT 3a 2012-2013 rr. K.:
UeHTp «Haw mup», 2013. C. 32.

17 Smith Y.L., van Goozen S.H., Kuiper A.J., Cohen-
Kettenis PT. Transsexual subtypes: clinical and
theoretical significance. URL: http://www.ncbi.nim.
nih.gov/pubmed/16298429?dopt=AbstractPlus.
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LLLero noJ, ectb AeTU, TO onepauna He MOXKeT BbiTb
nposeAeHa paHee, YemM OHU AOCTUTHYT COBEpPLUEH-
HoneTtuA. JIOrMKa TaKMX OrpaHUYEHUIn HEMOHATHA,
a nocneacTBuA MoryT BbITb yXKacatoWwWmMmm — BNAOTb
[0 Yyrpo3bl }M3HM YeNOBeKa, TaK Kak cpeamn TpaHc-
ceKcyanoB HabntogaeTcs KpaHe BbICOKUI YPOBEHDb
CyMUNAO0B, NPeaoTBPATUTb KOTOPbIN YacTO MOMKET
TONbKO /LWL CBOEBPEMEHHaA onepauma’®. Kpome
TOro, 3anpeT Ha Onepauuto YesoBeKy, KOTOpPbIN
YK€ AMArHOCTMPOBAH KaK TpaHcceKkcyan (uam eé
OTCPOYKa A0 MOMEHTA COBEPLUEHHONETUA AeTel),
4yacTo nobyxxpaeT Takmx nogen npuberatb K Hene-
rabHOM XMPYPrum O4eHb HU3KOTO KayecTBa, npea-
CTaBNAIOWEN peanbHyr ONAcHOCTb ANA KU3HWUY,
TakKe HeKoTopble TpaHCCeKCcyanbl, He Byayun ro-
TOBbIMM OXMAATb CTONbKO BPEMEHWN, CAMOBO/IbHO
Ha4YMHAIOT FOPMOHANILHYIO Tepanuto, YTo Ha doHe
OTCYTCTBUA XMPYPrUYECKON KOppeKuuu nona Mmo-
YKEeT NPMBECTM K HENONpPaBMMbIM NOCNEACTBUAM, B
TOM YMCAE K PA3BUTUIO PAKOBbIX 3aboneBaHuM.
OVNCKPUMMUHAUMOHHBIM ABAsAeTcA U TpeboBaHme
0 NPUHYAUTENbHOM CTepuamsaumm ocob, npetex-
AYIOWKUX Ha CMeHy nona. Takmm obpasom, mbl Au-
LIaeMm YyenioBeKa ero NPMPOAHOro Npasa — Npasa Ha
notomctBo. CerogHA BO BCEM MUpPeE Pa3BEPHYNOCh
ABUXKeHMe 32 OTMeHY NOA0OHON NPaKTUKK: Hanpu-
Mep, 3a NoceAHNEe HECKONbKO /IeT TaK Nocaeao0Ba-
TenbHo noctynuau Leseuma, Asctpua, fepmaHus,
NcnaHua, Bennkobputanma®. K coskanenuio, pe-
LeHMe 3TOro Bonpoca ynupaeTca B npeacTaBieHme
0 «HOpME», U ecAn NPOorpeccMBHas 4acTb obuie-
CTBA YK€ CBbIKNACb C MAEEN O TOM, YTO TpaHCCeK-
CYyaNbHOCTb KaK fiBIeHNne MMeeT MecTo, TO roTOB-
HOCTb K TOMY, 4TO6bl He TpeboBaTb OT YENOBEKA],
CTPEeMALLEroca peannsosbiBaTb ceba B poan npo-
TMBOMO/IOXKHOIO MO/, MOMHOMO XMPYPruyecKkoro
BMeLlaTeNbcTBa (KOTOpoe HenpeMeHHO BedeT K
CTepUaN3aLmMm), N0 MHEHUIO aBTOPA, eLLe He C/o-

8 BacunbuyeHko I.C. HapylweHue ncuxocekcyanbHo-
ro passuTua. TpaHccekcyanusm. URL: http://www.
aquarun.ru/psih/psex/ps15.html.

19 BosKkoroH O., PomaHiok O. [loTpMMaHHA rpomaasnH-
CbKUX MpaB TpaHcreHaepHux ntogei. Kuis: MO «lH-
cainTt», 2012. C. 27.

20 INCKPUMMHALMA MO NPU3HAKY CeKCyasbHOW Opu-
eHTaUMM U reHAepHON wuaeHTMYHOCTM B EBpone.
Ctpacbypr: UspatenbctBo CoseTta EBponbi, 2012.
C. 106.
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MNoCb. [T03TOMY YaCTO TakMe Cay4vau, Kak, Hanpu-
Mep, poxkaeHue pebeHKa TpaHccekcyanom “FtM”
BOCNpPMHUMAETCA ObLEeCTBEHHOCTbIO KaK AMKOCTb
M amopanbHocTb. OA4HaAKO npexage yem Aenatb
OKOHYATE/IbHbIN BbIBOA, CTOUT 3a4yMATbCA, MoYemy
4YenoBeK A0/IKEH MPUHOCUTL B }KEPTBY CBOE MCKOH-
HOe NPaBo — NPaBO MMeTb pebeHKa, NbUTb ero u
BOCMMUTLIBATD.

Cnepnyet OTMETUTb, YTO NPAKTMKA CMEHbI NONA B
YKpauHe 3acNny>KMBaeT OTAEe/IbHOro PaCCMOTPEHUA.
CerogHA eé XxapaKTepHbIMM MNPU3HAKaMM CTaau
TPYAHOAOCTYNHOCTb (MOCKObKY NOA06HbIE onepa-
UMK B YKpanHe nposogaTca anwwb B Knese); kagpo-
BaA HeobecneyeHHOCTb (B CTPaHe N1Lb HECKO/IbKO
Xupypros, obnagatowmx HeobxoAMMOM Komne-
TEHUMEN, N HeT 3HAOKPUHONOrOB Cneuuannusnpy-
FOLLMXCA HA TPAHCCEKCYaNbHOCTK); AOPOroBMU3HA U
OpPraHU3aunoOHHbIE CNOXKHOCTK, BeAb pa3pelleHne
Ha CMeHy NoJia NpPeaoCcTaBAAEeT KOMUCCKA, KOTOPas
MOXeT He cobupaTbCA NO HecKonbKy net. Cpeaun
YKPAWHCKMX TPaHCreHAepoB Bbi3blBAaET Heaoyme-
HWe? TOT GaKT, YTO 3Ta KOMUCCUSA, OT KOTOPOW 3aBMU-
cuT cyabba naumeHTa AenaeT cBoe 3aKAoYeHne Ha
OCHOBE YPOBHA COLMANbHON a4anTauMm IMYHOCTH,
KOTOpOEe MoYemy-TO NMPOBOAUT CMeLMannNCT-CEKCO-
naTosior, @ He Ncuxonor. TakKe HEeNnoOHATHbIM AB-
NAeTcA To, NoOYeMy 3Ta OLUEHKa A0/KHA COCTOATL B
ONUCaAHUM NOBeAEHUA TPAHCreHAEePHOro YenoBeka
Ha paboTe UM NO MeCTy NPOXKMBAHMUA, A HE B aHa-
Nin3e BHYTPEeHHel camomaeHTudUKaunu.

Takrke B lNpunkase N260 yKazaHoO, YTO C TPAHCreH-
AEPHBIMWM  NIIOABMM  «...00/I)KHA  NPOBOAMUTLCA
WHTEHCMBHAA  NcuxoTepanesBTUyeckaa paborta,
HanpaB/ieHHas Ha OTKa3 NauMeHTa OT CMeHbI (Kop-
peKkuMn) NonoBoM NpUHagNerKHoCcTM». ITa ¢dpasa
NPOTUBOPEYUT COBPEMEHHOMY BUAEHWUIO LeNen
ncuxoTepanun, KOTopoe COCTOUT B Y/IYYLLUEHUN Ca-
MOYYBCTBUA KAWEHTOB. [lpUHATME NauMeHTamu
peLeHnii, KOTOpbIe KaXKyTCA NPaBUIbHbIMWU NCUXO-
TepanesTy, HE MOXeT bbITb Lenblo ncMxotepanes-
TU4Yeckon paboTbl®.

21 Female to male — TpaHcceKkcyan, cMeHUBLLMIA NoA ¢
YKEHCKOTO Ha MY¥KCKOM.

22 BosKoroH O., PomaHtok O. [loTpMMaHHA rpomaaH-
CbKWUX MpaB TpaHcreHAepHUx ntogen. Kuis: O «lH-
caiTt», 2012. C. 34.

3 PomaHiok O. AHaniz npoueaypu «3miHU (Kopek-
Lii) cTaTi» B YKpaiHi Ta mi*kHapogHi npakTuku. URL:
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Ho, HaBepHoe, Hanbonee abcypaHbIM B YKpa-
MHCKOM 3aKoHOAaTeNbCTBe ABAAeTcA TpeboBaHue,
COrNIaCHO KOTOPOMY YE/IOBEK, KeNatowmnii CMEeHUTb
Noa M NPOXOAALLMIA 3Tan NOATOTOBKM, HE LO/KEH
cocToATb B H6pake. COOTBETCTBEHHO, €C/IU Y Yeno-
BEKa eCTb paHee 3aperncTpMpoBaHHbIM OpakK, OH
[lO/MKeH 6biTb PACcTOPrHyT A0 onepauuu. To/bKo
nocse 3Toro Yesi0BeK Nosy4yaeT NpPaBo AenaTb one-
paumio U MeHATb nacnopt. M6o ecnn OH 3Toro He
coenaet (He pa3BeneTca) U NOMEHSET Mo, TO ero
bpak byaeT ogHOMNONbIM, @ Takue B YKpauHe He
npusHatoTca. Komusm (Mam Tparnsm?) cutyaumm
COCTOMT B TOM, YTO Ye/NOBEKa /INLWIALOT NpaBa, Ko-
TOpOE OH Yy:Ke peannsosan. MeHsoTCS HeKoTopble
4acTW ero Tena, IMYHOCTb e OCTaeTcs, U 3TOM NnY-
HOCTM y»Ke BblN0 NPeoCTaBNeHO NPaBo, KOTOPbLIM
OHa BOCMNONb30BaNacb — NPaBO BCTYNUTb B BpaK ¢
APpYyrum yenosekom. Tenepb e nocsie Toro, KakK 3Ta
JMYHOCTb U3MEHWNA HEKOTOPbIE YacTU CBOEro op-
raHM3ma, OHa aBTOMATMYECKM INLLAETCA 3TOTO, YrKe
[laHHOrO el paHee npaea. MogobHble pasmbiwne-
HUA NPUBOAAT K TOMY, YTO NPaBO Ha Hpak B YKpa-
MHEe NPesoCTaBAAETCA He IMYHOCTU, HE YeI0BEKY, A
€ro NooBbIM OpraHam.

k% %k

Mo pesynbratam nposegeHHoro 8 2012 roay
nccnegosanua  JITbT-opraHusaumm  «MHcanT,
NOCBALLEHHOrO COCTOAHMIO TpPaXKAaHCKMX Mpas
TPaHCreHAEepPHbIX Ntoaen B YkpanHe, 67% yKpauH-
CKUX TPaHCreHAepoB 3aABAAOT, UYTO MCMbITbIBAAU
AVCKPMMMHaLMIO B TpyaoBoi chepe?. B oCHOBHOM
9TO BbIpaXkaeTcA B CO34aHUM XyALWUX TPYAOBbIX
YC/I0BUIA NO CPAaBHEHWUIO C KONNEramum U HepaBHOM
onnate Tpyaa. OTKa3 B npueme Ha paboty B cBoe
Bpema nonyunno 40% TpaHcreHaepoB B YKpauHe,
rnasHbIM 06pa3om MU3-3a HecoBMaZeHMA nacnopt-
HbIX OAHHbIX M BHewHero Buaa. OaHako Hambo-
nee 60one3HeHHbIM ANA TPAHCreHAEepoB ABNAETCA
nposBaeHne A[UCKPUMMHALUMU B  MEOULNHCKOMU
coepe. Tak, 63% nogen UCNbITbIBAIN YHUMKEHUA
N OoCKopbneHua npu obcnesoBaHUM KOMUCCUEN,
KOTOpaA BblAaeT pa3pelleHne Ha cmeHy nona, 8%

http://insight-ukraine.com.ua/images/pdf/analiz-
site.pdf.

24 BosKoroH 0., PomaHtok O. [loTpMMaHHA rpomaasnH-
CbKMX MpaB TpaHcreHaepHux ntogen. Kuis: TO «lH-
caint», 2012. C. 51.
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PecnoHAEeHTOB YKas3a/n, YTO MHOrga Mm Boobuie
OTKa3blBa/IN B MEAULMHCKUX YC/IyraX MMEHHO U3-3a
MX TPaAHCreHA4EepHOro cratyca. Takoe nonoxKeHwe
Oen NpUBOAMT K TOMY, YTO MHOTMEe TpaHCreHAepbl
(54%) cTpemaATca cBecTn cBOM 06paLLeHMA B Meau-
LMHCKNE YUPEKOEHUA K HYAIO.

HacTtoAawaa romodobHaa uctepma B YKpauHe
nogHanace c Havana 2011 ropa, koraa 8 CMU wmpo-
Koe OCBelleHUe NoNy4Ynno poxaeHne YKPanHCKoM
cypporaTHon maTepbto pebeHKka ana 6enbruiickoi
ren-napbl. 3a ApamaTUYeCcKOM WCTOPMUEN BOCCO-
egnMHeHua cynpyros u pebeHKa, KOTopas nopou
HaNOMMHaNA HACTOAWMW AETEKTUB, caeauna BCA
CTPaHa, U NPOXOAMNO 3TO Ha doHe paTuduKaumm
YKpanHon EBponencKkoi KoHBEHLMKN 06 yCbIHOB/E-
HUW aeTel. PesynbTaTtamm 3TUX COObITUI CTann Aga
3aperucTpupoBaHHbIXx EKaTeprHon JlyKbAHOBOW 3a-
KoHonpoeKTa. Mepsbii — Ne8282 «OTHOCUTENBHO
OrpaHUYEHUN UCMONb30BAHUA BCMNOMOraTe/IbHbIX
pPenpPoAYKTUBHbIX TEXHOIOTMNY, NpeanoiaratoLmx
BHeceHMe nsmeHeHma B CemelHbll KOAEKC, 3anpe-
LLAIOLWEro MHOCTPaHLLAM NONb30BaTbCA pe3ybTa-
TaMW YKPAMHCKUX PENPOAYKTUBHbIX TEXHONOMMIN,
3aKoHOMNPOEKT Obl/l OTKAOHEH. BTopoit — Ne8212
«O BHECEHWM U3MEHEHNI B cTaTbto 123 CemeliHoro
KoZdeKca (OTHOCMTE/NIbHO onpeseneHna poanTenei
pebeHKa, POXAEHHOrO B pe3ynbrate NpUMeHeHUs
BCMNOMOTATE/IbHbIX PENPOAYKTUBHbBIX TEXHONOTUIAY,
cyabba KOTOpOro oOKasanacb 6onee ypayHoii. B
Hem AenyTaT npegaoXuna pacwmndpoBaTb CA0BO
«CYNPYrm», Kak «KMYXKUYUHY» U CGKEHLMUHY». fomo-
$obHaA HanpaBNAEHHOCTb 3aKOHOMPOEKTa YETKO
nponucaHa B MOACHUTENbHOM 3aNWUCKe U 3aK/to-
YeHUU K Hemy. B HMX yKasbiBaeTcA, YTO 3aKOHOAa-
TeNbHOE MpPeAsioXKEeHMEe HanpaBieHO Ha Heaony-
LleHMe HapyweHuAa npas pebeHKa Ha BOCNUTaHWe
B MOJIHOLEHHOMN cemMbe, KOTOPOWN B COOTBETCTBUM C
YKPaMHCKMM 3aKOHOAATEeNIbCTBOM ABNAETCA CEMbSA,
cocToALLas M3 0TuUa (My»KUYMHbI) U MaTepu (KeHLWu-
Hbl)?®. TakMm 06pasom, akcnepTbl BepxoBHol Paabl

% MpoeKT 3aKoHy YKpaiHu «Mpo BHeceHHA 3MiH 40 aes-
KMX 3aKOHOAABUYMX aKTiBYKpaiHM (LLLoA0 obmeKeHb y
BMKOPWUCTAHHI AONOMIXKHUX PENPOAYKTUBHUX TEXHO-
norin). URL: http://www.apteka.ua/article/127744.

26 [poeKT 3aKoHy Npo BHECeHHsA 3MiH Ao cTatTi 123
CimeliHoro Kogekcy VYKpaiHM (WoAO0 BW3HAYEHHSN
6aTbKiB AUTUHM, HAPOAMKEHOI B pe3ynbTaTi 3acTocy-
BAaHHA [JOMOMINKHUX PENPOAYKTUBHUX TEXHOOTIN).

2014 * 1(5)



106

[EOrPA®UA MPAB YE/IOBEKA: YKPAUHA

NPU3HAIN OAHOMONYID CEMbD HEMNOJIHOLEHHOM,
HecnocobHol Ha BocnuTaHWe pebeHKa. Ecam npes-
NOJIOXKMWTb, YTO 3TO TaK, TO B AlOXKMHe CTpaH EB-
ponbl, rae paspeLweHo YCbiIHOBAEHWE O4HOMO/bIMM
napamu geten, HapylwatoTca npasa pebeHka. Oa-
HaKO amMepUKaHCKan NCMXON0rMyeckan accoumauma
B8 2005 rogy, npoaHanM3nMpoBas AaHHble 67 cneum-
aNbHbIX UCCNef0BaHWUN, MPULLNG K BbIBOAY, YTO HET
HW OA4HOro OCHOBAHWA MosaraTb 0 HebnaronpuAaT-
HOM NONOXEHUWN AeTeN, BOCMUTAHHbIX U BOCNUTbI-
BAeMbIX POAUTENAMM OAHOIO NOAA NO CPABHEHUIO
C AeTbMM reTepoCeKCyasibHbIX POAUTENEN.

CnepyeT Takxke 06paTuTb BHMMaHME Ha Ta-
KYIO 3aKOHOAQATENbHYI0 WMHULMATUBY, KaK MPOEKT
3aKoHa «O 3awuTe geten OT nponaraHAbl roOMo-
ceKkcyanmnsama». B npeambyne K 3ToMy AOKYMEHTY
Cpa3y npuBaeKaeT BHMMaHMe ¢ppa3sa: «[ponaraHaa
romoceKcyannsma — 3TO AeATeNbHOCTb, KoTopas
BbIPa*kaeTcaA B PACMPOCTPAHEHUU MNO3UTUBHOM
MHGOPMALMM O TOMOCEKCYanusme, 4YTO MOXKeT
cbopmupoBaTtb owuboyHoe npedcmasseHue o co-
yuanbHoOU pas8HOUEeHHOCMU MPAaOUYUOHHbIX U He-
MPAaoUYUOHHbIX bPaYHbIX omHoweHul...»*” TeKcT,
3aKOHOMNPOEKTa, AOCTYN K KOTOPOMY MOXKHO Nony-
4YUTb Ha canTe BepxoBHOM paabl, CBUAETENLCTBYET
0 TOM, YTO OH NPAKTUYECKMU CMMUCAH C aHANIOTUYHOTO
POCCUMCKOro 3aKoHomnpoekTa. B gononHeHue oH
necTpuT ownbKamm B Cneumann3mpoBaHHON Tep-
MWHONOTUMN.

Cpegyn BMOOB nponaraHApl, KOTopble npeana-
raeTcA 3anpeTuTb YKa3blBAKOTCA: «..npoBeaeHue
MWTUHIOB, NAapafoB, aKLMI, NUKETOB, AEMOHCTPa-
LM, cobpaHnii, KOTOpbIE BblpaXKatTcA B pacnpo-
CTPaHEHUM KaKoM-NMB0 NO3UTUBHOMN MHDOPMALLUK
NPO rOMOCEKCYa/In3M... NposeaeHne obyyarowmx
YPOKOB, TeMaTnyeckumx beces, MHTEPAKTUBHbIX UTP,
BOCNMUTATENIbHbIX YaCcoOB U foBeaeHWe A0 pebeHKa
MHPOPMALMOHHBIX COOBLEHMN NPO FOMOCEKCYa-
NN3M... pacnpoctpaHeHne 8 CMWU nHdopmaumoH-
HbIX COODLWEHNI, CTaTel O FOMOCEKCyannsme, pac-
NpocTpaHeHMe B 06Le06pa3oBaTeNbHbIX y4eOHbIX
3aBefeHnAx uHGopmaumm o0 romocekcyanmsame B

URL: http://w1l.cl.rada.gov.ua/pls/zweb2/webproc4
_2?id=&pf3516=8212&skI=7.

27 MpoeKT 3akoHy Npo 3abopoHy cnpAMOBaHOi Ha Ai-
Te nponaraHAM OAHOCTaTEBMX CEKCyalbHUX CTO-
cyHKiB. URL: http://wil.cl.rada.gov.ua/pls/zweb2/
webproc4_1?pf3511=45242.
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KakoW 6bl TO HM Bbl10 popme». HanomHMM, 4TO Mo
YKPauHCKOMY 3aKoHOAaTenbCTBy pebeHOK — 3TO
4yenoBeK, He AOCTUMLMA BOCEMHAALATUNAETHErO
BO3pacTa. B 3akoHonpoekTe ocobo noavepkmBsa-
etca nybauyHaA npornazaHoa 20MOCeKCyaau3ma,
KOTOpas BblparkaeTtca B «nybauvyHoli 0emMoHcmpa-
Uuu 20MOCEKCYanbHo20 0b6pasa MHuU3HU, 20MOCeK-
cyanbHoU opueHmayuu u nosedeHuu». Bce 3To
O3HAYaeT, YTo ABe AEeBYLWKM NN ABA MONOAbIX Ye-
NIOBEKA, MAYLWNX NO YAMLE U AepPXKaALLMXCA 33 PYKMU,
HapyLIaloT 3aKOH, MO0 «AEMOHCTPUPYHOT» CBOM
rOMOCEKCYyanbHble OTHOWeEeHMA. U K HMUM, No npea-
NIOXKEHUIO aBTOpaA 3aKOHOMPOEeKTa, genyTaTta Ko-
JNIMCHUYEHKO, cneayeT AMbo NnpumeHuTb WTpad Ao
700 He nognexawmx Hanory MMHUMYMOB A0X043,
nmbo pgaxke nMwnTb cBob6OAbI CPOKOM A0 NATU NET,
€C/IN OHM B TEeYEeHUW roda pewaT BHOBb B3ATbCA
33 PYKM... 3aKOHOMNPOEKT TaKXKe COAEPXKUT MONo-
KEeHUe, 4YTo He ABNAETCA NponaraHaon romocek-
Cyannsama nonynsapusauma naen ToNepaHTHOCTU K
ocobam HeTpaauLMOHHOWM CeKcyasbHOM OpueHTa-
umMn. MHTEepecHo, Kakum obpasom byaet dopmu-
pOBaTbCA y NOAPACTAOLLErO MOKONEHNA TEPNNUMOE,
TONIePaAHTHOE OTHOLWEHWE K TOMOCEKCyanam, ecau
npATaTb OT HUX Haumanenwyr uMHPopmaumio o
npupoae roMoCeKCyanbHOCTU U e€ NpoABNeHUA?
HensBecTHOCTb, KaK Mbl 3HaeM, NOPOXKAAET cTepe-
OTWNbI U NPeAB3ATOCTb. He ABnAeTCA I COBpeMEH-
Hbli ypoBeHb romodobumM B3POCAOro MOKONEHMUA
pe3ynbTaToOM MOMHOMO OTCYTCTBMA MHPOPMaLUKN O
romocekcyanbHoct B CCCP? B nonbITKax «3aliu-
TUTb» AeTel OT «nponaraHgbl FOMOCEKCYasIM3Ma»
He ywemnaeTca A1 npasBo Tex 5-7% noppocTKoB,
KOTOpble HAYMHAOT OCO3HABATb CBOK FOMOCEKCY-
anbHoCTb? Jlnwaa nonHon nHbopmauum o6 stom
ABNEHUU, Mbl 0BpeKaem UX Ha NCUXMYECKUe nepe-
*KMBaHMA, 605A3Hb OKa3aTbCA «6enoit BOPOHOM» U
HeoboCHOBaHHOe cTpem/ieHWe No3HaTb HeBeao-
MoOe, NoATaNKMBaA NOAPOCTKOB Ha MOUCKU MHPOP-
MaLMKN  «NPAKTUYECKMM NyTem», OeNCTBUTENbHO
noagsepras ONacHoOCTU MX 340poBbe. He cTouT npe-
HebperaTb Tem GpaKToM, YTO YPOBEHb NCUXONOTMYe-
CKOM CTAabUNBHOCTM B CTO/Ib C/IOXKHbI NEPEXOAHbIN
nepvog, byaeTt KpaiHe HEBbICOKMM. B pesynbraTe
YPOBEHb NOAPOCTKOBbLIX CYMUUAOB MOXKET BO3pa-
CTW, @ 3TO NPUBEAET K CHUXKEHUIO HPABCTBEHHOTO
YypOBHA 0bLecTBa B LLe/IOM.

B 3aKOHOMpPOEKTe CMeLIMBaAlOTCA NOHATUA «NPO-
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naraHga» u «NPoCBEeLLEHNEY HAaCeNeHUA O TeX UIn
WHbIX SIBNEHUAX, KOTOPble AoNroe Bpema bblan Ta-
6ynpoBaHHbIMU. [ToparkaeT LMHM3M NOA0OHbIX aK-
ToB. TaK, B MOSACHWUTENbHOM 3aMMCKe K 3aKOHOMNpPO-
eKTy 3HauuTca: «[peanoXKeHHbI 3aKOHOMPOEeKT
He cTaBuT cebe Uenbld — HUKOUMM obpasom orpa-
HMYUTb MPABO JIMYHOCTM Ha BbIGOP CBOEN CeKCy-
aNbHOM opueHTaumu...» Cpasy BMAHO, YTO y nap-
NlaMeHTapueB HET HU cneumanbHoOro obpasoBaHms,
HM AOCTAaTOYHOM MPOCBELLEHHOCTU B TOM 0bnacTy,
KOTOPYIO OHW CBOMM 3aKOHOMPOEKTOM bepyTca
perynnpoBaTtb, Mb60 ceKcyasnbHas opueHmMayusa He
Aaenaemca npedmemom ebibopa®®. N xoTa B MMpo-
BOM Hay4YHOM cOObLLECTBE HET €AMHOM MO3ULUK
no noBoAy BO3HWKHOBEHWA TOMOCEKCYa/IbHOCTU
(AaBnAETCA OHa BPOXKAEHHOM UK Ke popmMmupyeTcs
B NpoLecce CTaHOBNAEHUA JIMYHOCTU), CEroAHA KaK
3anagHble (B NMUe aBTOPUTETHOM AMepPMKaHCKOM
NCUXOJIOFMYECKOM accoumaummn), Tak U U3BECTHbIE
OTeYeCTBEHHbIE YYeHble, HaNnpUMep, CEKCONaToNor
Uropb KoH, cxoaaTca BO MHEHWM, YTO TOMOCEKCY-
aZibHaA OpueHTaumaA, B OTIMYME OT TOMOCEKCYa/lb-
HOM MAEHTUYHOCTU U NOBEAEHMUA, HE MOXKET ObITb
BblOpaHHOM, M3MEHEHHOW WAM CKOPPEKTUPOBAH-
HOM?°. AMepMKaHCKasa NcuxmaTpuyeckas accouma-
uma BoobLLe NpM3HAET rOMOCEKCYaIbHOCTb OA4HOM
N3 TPEX TUMUYHbBIX CEKCYasIbHbIX OPUEHTALUMI Yeno-
BEKa.

M xoTA 3aKoHOMNPOEKT GopMasbHO NPUBETCTBYET
TONEPAHTHOCTb K CeKCyasibHbIM MEHbLUMHCTBAM,
OH, ero HasBaHMEe U MOJIOXKEHMUA NOCLINAKT YETKUI
CMIHan obLWeCcTBY O TOM, YTO FOMOCEKCYabHOCTb —
3TO yrpo3a, 3TO ABNEHME, KOTOPOE MOXKET Hera-
TUBHO MOB/UATb Ha MNCUXUKY YenoBeKa. 3aKOHO-
NPOEKT 6blN 0TOC/AAH Ha A0PaboTKy; MNO3XKe KaHyn
B 3abBeHMe B CBA3U C M3BpaHMEM HOBOTO CO3biBa
MapnameHTa B KoHue 2012 roga, B KOTOPOM, O4-
HaKo, y¥e 3aperucTpmMpoBanm 3aKOHOMNPOEKT-KAOH
«O 3anpeTe HanpaB/eHHOM Ha AeTel nponaraHabl
OAHOMONbIX CEKCYa/ibHbIX OTHOLWEHMN». XOTa no-
0O0OHble 3aKOHOMPOEKTbl elwe He MNPUHATbI, OHWU
NoOpoOANAM MOLLHYIO BOJIHY OOLLECTBEHHOW AMC-
Kyccum (Kak n B cocegHeit Poccun). Coumonoru, B
YaCTHOCTM, 3aMETUAM, YTO MNOC/Ee aKTyaamsauuu

28 KoH W.C. JTUKN 1 MacKX 0AHOMON0N Nto6BU. JIyHHbI
cBeT Ha 3ape. M.: Onumn, 2003. C. 46.
2 Tam xe. C. 48.

JOURNAL OF CONSTUTIONALISM & HUMAN RIGHTS

TeMbl TOMOCEKCYasibHOCTU B YKPAMHCKOM 3aKOHO-
0AaTenbCcTBe M3MEHWUNOCb 0bwecTBeHHOEe BOCMpPU-
ATUE CEeKCYaNbHbIX MEHbLMHCTB. N nameHnnocob
OHO MMEHHO B CTOPOHY nonspusaumm. MHorouuc-
NIeHHble MUCcCnefoBaHMA, MOKa3biBalOT, YTO rog OT
roga nogen paBHOAYLWHO OTHOCALMXCA K rOMO-
CeKcyasniam, UanM He NMetoLWmMm chopMUPOBAHHOTO
MHEHMA No 3TOMY NOBOAY CTAaHOBUTCA BCE MeHblLUe,
B TO BpPemsA, KaK HEraTMBHO HACTPOEHHbIM K 3TOM
rpynne — Bce 6onbLue.

Mpocneantb 3Ty TEHAEHUMIO Mbl MOMKeM Ha
npumepe peryaspHoO NpPoBOAMMbIX NO 3aKa3sy LeH-
Tpa «Haw Mwup» nccnegoBaHmaAx 0bLLECTBEHHOrO
MHEHWA, NpegMeTOM KOTOPbIX CTasio U3yyeHue oT-
HOLIEHMA YKPaMHCKOro obuiectsa K l0AAM roOMo-
CeKCyanbHOM U BUCEKCYaNnbHOM OpUEHTaL MK Ha 06-
LLLeHALMOHANbHOW pPenpe3eHTaTUBHOM N0 PErMOHY,
TUNY HaceneHHoro NyHkKTa, Bo3pacty (ot 16 go 75
net), nony. Onpocam 2002, 2007, 2011 roaos noAa-
Bepramcb 1200 pecnoHaeHTOB B 48 ropogax YKpa-
WHbI U 32 CeNbCKUX HaceNeHHbIX MyHKTax.

PesynbTtaTtbl nccnegoBaHWA OKa3aaUCh yapydato-
WKMMK, MO0 CUTHANMU3UPYIOT O pocTe roModOobBHbIX
HACTPOEHWUI B YKpanHCKOM obuiecTtse. TaK, ewwe B
2002 roay pona nwoaemn, CYMTaBLLINX, YTO FOMOCEK-
Cya/ibHble XUTeNU CTPaHbl AO/IKHbl MMeTb TaKue
»Ke nNpaBa, KaK 1 OCTa/bHble rpaXgaHe, cocTaBaana
43% (Ha TOT MOMEHT 3TO OAMH M3 CaMblX BbICOKMX
nokasaTesiei Ha MOCTCOBETCKOM MPOCTPaHCTBe). B
2007 roay Takux 6bino 34%; k 2011 roay mx ctano
36%. B 1O e BpemA [0NA ML, CUMTAKOLWMUX, YTO
npaBa rOMOCEKCYaNI0B AONXKHbI ObITb OrpaHMYeHbl,
NOCTOAHHO BO3pacTana: B 2002 roay ux 6110 34%,
8 2007 rogy — y»ke 47%, a B 2011 roay — 49%*.

Huke npepctaBneHa Tabnuua®!, KoTopasa Age-
MOHCTPUpPYET cneundurKy OTHOLIEHUNA YKPAUHLEB K
npasam JII'6T.

Mpu aTom pe3ynbTaTbl OMNPOCOB MOKa3biBAOT
CTabUNbHYIO TEHAEHUMIO: YPOBEHb TONEPAHTHO-
ctn K JITbT-npeactaButenam Hanpamyto 3aBUCUT
OT ypoBHA 06PA30BAHHOCTU pEeCcnoHAeHTa, ero
MaTepuanbHOro craTyca, Bo3pacra. Tak cpean mo-
nopexu (nogn ao 30 net) CTOPOHHMKOB PaBHbIX

30 3jHyeHkos 0.0., KacaHuyk M.T., Kpasuyk A.B. Kpok
Bnepea, ABa Hasag: ctaHosuuwe JIFBT B YKpaiHi B
2010-2011 pp. K.: LleHTp «Haw cBiT», 2011. C. 39.

31 Tam xe. C. 42.
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Tabnuua Nel. OTHOWeEHME YKPAUHLLEB K O4HOMNO/bIM 6pakam 1 BOCNUTaHUIO AeTel rOMOCeKCyanamm

Cuutaete nnM Bbl, YTO romoceKkcyasbHble Mapbl AO/MKHbI UMETb NpPaBo

perucTtpupoBaTb CBOM OTHOLUEHUA, N0A06HO 06bI4HOM cynpyrKecKoii nape? | 2002r. 2007 r. 2011r.
[a, LOMKHbI UMETb TaKoe NpaBo 19% 16% 19%
HeT, Henb3a npefoCcTaBATL TaKoe NpPasBo 40% 52% 64%
JonKHbI 6bITb MCKNOYEHUS 14% 11% -
3aTpyaHAOCL OTBETUTb 27% 21% 17%
CyuTtaeTte M Bbl, UTO rOMOCEKCYa/ibHblE FparkaaHe UMetoT NpaBo BocnuTbiBatb | 2002r. 2007r. 2011r.
neten?

Ja 22% 17% 14%
Het 49% 60% 69%
He 3Hato 29% 23% 17%

npas gna JIFBT 43%, 6paka — 27%, BOCNUTaHUA
neteit — 22%. Ha nosmumnto pecnoHAEeHTOB TaKKe
HanpAMylo BAMAET GaKT JIMYHOTO 3HAKOMCTBA C
romoceKkcyanamu. Tak, cpeau nwogen, y KoOTopbix
eCTb TaKkue 3Hakomble, 57% noaaep:KuBatoT pas-
Hble npasa ana JIT'bT, a 38% noaaep*KMUBaKOT MAEHD
H6paka. ITOT NOKasaTeNb NErko OOBACHUTL TeEM,
4yTO NI0AN, UMeloWMe eXKedHEeBHble KOHTaKTbl C
NOABMUW TOMOCEKCYaA/IbHOM OPUEHTALMMU, MOTYT Ha
NPaKTUKe BUAETb UX INYHYIO, CEMEMHYIO XKU3Hb, U,
COOTBETCTBEHHO, MeHbLLEe NoAAal0TCA BAUAHUIO rO-
MOPOb6HbIX cTepeoTnnos. O4HAKO CTOUT OTMETUTD,
yYTo AUWb 6% YKpauHUEB 33aABAAIOT, YTO JIMYHO
3HAaKOMbI C TOMOCEKCYaNnammu3?: 3T0 0ANH U3 CaMbliX
HU3KMX NOKasaTenen B EBpone. 310 03HavaeT, YTo
YPOBEHb TONEPaHTHOCTU YKPaMHCKOro obuiectsa
6yaeT HanpAMYHO 3aBUCETb OT YPOBHA NYBAMYHOCTH
NTBT-npeactasuTeneit. Noka yKpaMHCKME FTOMOCEK-
Cyanbl CKPbIBAOT CBOK UCTUHHYKO OpUeHTauuio, B
obuwectee 6yayT pactm romodpobHble HAaCTPOEHUA.
Kak yKkasbiBaeT laanMHa ApmaHoBa B O4HOM U3 UC-
cnepgoBaHui JITBT-cemen B YKpanHe, monvaHue —
9TO He MPOCTO MAacCMBHAA MPAKTUKA CKPbIBaHMA
CBOEW CyLHOCTWN, MONIYaHNE — 3TO He NPOCTO OTCYT-
cTBue, bespelicteme, 3TO KaxKaoaHeBHas paboTa,
HanpaBAeHHaA Ha MapruHaaAn3aumio U AnNcKpeau-
TauMo Kakoi-1mbo rpynnbi®,

32 Kpauyk A.B. Ha noposi: ctaHosuwe JITBT B YKpaiHi y
2013 pou,i K.: LleHTp «Haw cBiT», 2012. C. 22.

3 Apmanosa . JIFBT-cim’i B YKpaiHi: coujanbHi npak-
TUKM Ta 3aKOHOAAaBYe peryntoBaHHs 36ipHUK cTaTel.
Kuis: TO «lHcainT», 2012. C. 56.
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k k%

Poct romodobHbIX HacTpoeHMn B BOCTOYHOM
Espone u LeHTpanbHOW A3um He ocTaétca 6e3
BHMMaHMA NPaBO3aLUUTHbLIX OPraHU3aunii U nNonm-
TUYECKMX NNAEPOB 3anagHblx cTpaH3t. Ho, K coxa-
NeHunto, npexae Bcero 3anag obpalwaeT BHUMaHUe
Ha Poccuto, 3abbiBaa o6 ywemneHun JIN6T-coob-
LWeCcTB B APYrMX MOCTCOBETCKUX CTpaHax. XoTa ya-
CTO 3Ta arpeccumsa MOXKeT BblIIMBATbLCA NPOTUB Ca-
MUX FPpaXkgaH 1 Aarke BUAHbIX NOAUTUKOB EBponbl.
Apkuii npumep — ockopbneHue O.TarHbI6OKOM
(nmpepom BO «CBoboga») 6biBLIErO HEMELKOro
MUHUCTPa MHOCTPaAHHbIX Aen Bectepsenne, Bbipa-
3MBLUEEeCA B OTKa3e C HUM BCTPETUTbCA NO NpUYMHe
CeKCyasibHOM opueHTaumen NoANTUKA.

Cpean cambix APKUX KPUTUKOB romodobuun B
YKpaunHe — opraHunsauma ILGA-Europe, KoTopas Ha-
3Bana YKpauHy CTPaHOM, rae cutyauma ¢ npasamu
NITBT-coobuwectBa 06CTOMT Hamxyawunm obpasom
8 Espone. [nAa cpaBHeHWA: MHAEKC YKpauHbl Mo
wkKane ILGA-Europe coctasun -4, benapycu n Mon-
nosbl -3, Poccun -2, Bennkobputanmm +12,5. UH-
OEKC paccumTbiBanca ¢ y4étom 24 noKasaTtenen,
OLLeHUBAIOLWNX COCTOAHME 3aKOHOOATENbCTBA M
aAAMUHUCTPATMBHOW NpaKTUKK®®>. CoseT EBponbl
TaK)Ke He pa3 YKa3blBa/a He OCTPYt HEOBXO4MMOCTb
CO34aHMA mexaHu3ma 3awmuTbl npas JIN6T B YKpa-
uHe.

3 3iHyeHkoB 0.0. JITBT BekTOp YKpaiHW: cTaHOBULE
NITBT B YKpaiHi (nnuctonag 2011 — 2012) K.: UeHTtp
«Haw cBiT», 2013. C. 57.

% 3ijHuyeHkos 0.0., KacaHuyk M.T., KpaBuyk A.B. Kpok
Bnepea, ABa Hasag: ctaHosuwe JIFBT B YKpaiHi B
2010-2011 pp. K.: UeHTp «Haw csit», 2011. C.20.
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Ha BHewHenonuTtuyeckon apeHe YKpauHa, B
OTIMYME OT BHYTPEHHEN NOAUTUKMK, NPAKTUYECKK
BCerga noaaepusana MUHULMATMBDI B 3aLLMTY NpaB
JITBT. Hanpumep, oHa cTana ogHoM u3 85 cTpaH, Ko-
Topble 21 mapTta 2011 roga Ha 3acegaHunm coseTa
no npasam yenoseka OOH B }KeHeBe NpuHAAK cO-
BMeCTHOe 3anaBneHue «lpeKkpalieHme aKToB HacK-
INA N HapyLweHnA npas YenoBeKa Ha noyse COM».
Bo Bpema BU3UTOB B CTpaHbl EBponbl npembep-mu-
HUCTP A3apoB yberkaaeT cBOUX Koaner, 4To B YKpa-
MHe He OyayT MPUHUMATBCA 3aKOHbI, KOTOpble
HapyLwalT npasBa nNpeacTaBUTeNen CeKcyanbHbIX
MeHbLUMHCTB. Nocne 3TuX cNoB B NapaameHTe pe-
TMCTPUPYIOTCA BCE HOBble M HOBble rOMOGMOOHbIe
nHMumaTtnebl. CtpemneHne YKpauHbl UHTErpupo-
BaTbcA B EBpoNy cTaBuT nepes Hel HOBble 334a4K,
KaK MUHUMYM, npuaep>xkusatbca KoHseHuum Co-
BeTa EBponbl Mo npaBam yenoBeKa. YKpauHCKan
K& CTOPOHA OTBEYaeT «3anpeTom nponaraHabl ro-
MOCEeKCyanm3ama», Ha 4to reHcek Coseta Esponbl
Typbbé€pH ArnaHpg, y»Xe BbiCKa3an CBOE OnaceHue
O MOJIOKEeHUM AemoKpaTun B YKpauHe. [Monyya-
eTCA, YTO YKpauHCKMe anaepbl Npuaeprknsatotca
ABOWHbIX CTAaHAAPTOB: NOALEPYKUBAOT BUAMMOCTb
NPUBEPXKEHHOCTU AeMOKpaTUYeCKMm Tpaamumam
Ha MeXAyHapoaHOM YpOBHe M OAHOBPEMEHHO
AUCKpumUHUpYtoT JITBT-npeactasuteneil Ha BHY-
TpUrocynapcTBEHHOM YPOBHeE.

CerogHa YKpanHa oKasanacb B TUCKax pa3HOHa-
NpPaBAEHHbIX ABUXEHWUI B oTHOoWweHUKN JITBT-coob-
wects. C 04HOM CTOPOHbI, YKpPauHCKoe obLiecTso
CMOTPUT B CTOpPOHY Poccuu, rae oduumanbHas
no3numa BNACTEM HOCUT OTKPOBEHHO romodob-
HbIA XapaKTep, rae NPMHUMALOTCA U NPUMEHAIOTCA
romo¢pobHble 3aKoHbl. C Apyroii CTOPOHbI, YKpa-
MHa MpOBO3r/IalaeT CTPem/eHue CcTaTb YacTbio
EBponbl, rae npaBo3alMTHbIE OpraHW3auum crTpe-
mATca gobutbca ana npeactasuteneint JITBT-co-
obuwecTBa paBHOro C retepocekcyasamm CTaTyca,
BNNOTb A0 NpasBa BCTynaTb B HpaKa, yCbIHOBAATbL
N BOCNUTbIBaTb AeTei. [arke y KOHCepBaTUBHbIX
cocenen ykpauHLUeB — Nonakos, B obuiecTtse, rae
TPAAULMOHHO CUAbHBI TOMOPOOHbIE HACTPOEHMUS,
HabntogatoTca KapauHanbHe U3MeHeHnsa. MmeHHo
Monbla cTana cerofHs ToM CTPaHOM, B KOTOPOM Ha
Bblbopax B MapnameHT NO MaxopuUTapHbIM OKpy-
ram npowaun B AenyTaTbl OTKPbITbIA rel U TPaHC-
cekcyanka (Pobept beapoHb 1 AHHa lpoackas). U

JOURNAL OF CONSTUTIONALISM & HUMAN RIGHTS

cerogHAa Hapaay ¢ 601e3HeHHbIM NPOLECCOM CaMO-
onpeaeneHns, YKPaMHCKOMY obLecTBy npuaetcs
BHOBb NOAHMMATbL BONPOC obecneyeHma 1 3aLnTbl
rpa*kA4aHCKUX Npas, B YaCTHOCTW, AAA TaKOM rpynnbl
Hacenenus, Kak JIreT.

bubnuorpadpusa

BacunvyeHko I.C. HapyweHue ncuxoceKkcyasb-
Horo pasBuTUA. TpaHccekcyanusm. URL: http://
www.aquarun.ru/psih/psex/ps15.html.

BosKoeoH O., PomaHoK O. JOTpuUMaHHA rpoma-
OAHCbKUX NpaB TpaHCreHAepHUx nwogen. Kuis: MO
«lHcamT», 2012. C. 51.

OVNCKPUMMHAUMA NO NPU3HAKY CeKCyasbHOM
OpMeHTauMn W reHAepHoM UAeHTUYHoCTM B EB-
pone. Ctpacbypr: M3pgatennctBo CoseTa EBponbl,
2012. C. 106.

3iHyeHKos O.0. JITBT BeKTOp YKpaiHM: CTaHO-
Buwe JIFBT B YKpaiHi (Annctonag 2011 — 2012) K.:
LeHTp «Haw cBiT», 2013. C. 57.

3iHyeHKos 0.0., KacaHuyk M.I., Kpasuyk A.B.
KpoKk Bnepeps, ABa Hasaad: crtaHosuwe JITBT B
YKkpaiHi 8 2010-2011 pp. K.: LeHTp «Haw cBiT»,
2011. C.20

Kon U.C. NTnkn n mackun ogHonosnon nto6su. Jlyk-
Hblli cBeT Ha 3ape. M.: Onumn, 2003. C. 46.

KouapsaH I.C. TomoceKcyanbHble OTHOWEHUA U
noctcoseTckan YKpauHa // HypHan ncuxmatpum m
meauuUMHCKol ncuxonormm. 2008. 2 (19). C. 83-101.

KouapsaH I.C. TomoceKcyanbHble OTHOWEHUA U
noctcoseTcKan YKpauHa // HypHan ncuxmatpum m
meauuUMHCKol ncuxonormm. 2008. 2 (19). C. 83-101.

Kpasuyk A.B. MNpectynneHna Ha noyse HEHaBMU-
ctn npoTtus JINBT B YKpanHe. OtyeT 32 2012-2013 rr.
K.: LlenTp «Haw munp», 2013. C. 32.

Kpasuyk A.B. Ha noposi: ctaHosuwe JITBET B
YKpaini y 2013 poui K.: LlenTp «Haw cBitT», 2012.
C. 22.

Maomko M. Ctpax gpyroro. NMpobaema romodo-
6um B Poccun. URL: http://www.levada.ru/12-03-
2013/strakh-drugogo-problema-gomofobii-v-rossii.

PomaHroK O. AHani3 npouenypu «3miHU (Kopek-
Lii) ctaTi» B YKpaiHi Ta MixkHapoaHi npakTnku. URL:
http://insight-ukraine.com.ua/images/pdf/analiz-
site.pdf.

ApmaHosa . NIBT-cim’i B YKpaiHi: couianbHi
NPaKTUKU Ta 3aKOHOAABYE peryntoBaHHA 36ipHUK
ctateit. Kuis: MO «lHcamT», 2012. C. 56.

2014 * 1(5)



110

[EOrPA®UA MPAB YE/IOBEKA: YKPAUHA

Smith Y.L., van Goozen S.H., Kuiper A.J., Cohen-
Kettenis PT. Transsexual subtypes: clinical and
theoretical significance. URL: http://www.ncbi.nlm.
nih.gov/pubmed/16298429?dopt=AbstractPlus.

3aKkoH YKpaiHn «Mpo 3acagum 3anobiraHHA Ta
NpPOTUAiI0 AUCKPMMIHaUIT B YKpaiHi». URL: http://
zakon4.rada.gov.ua/laws/show/5207-17.

3aKoH VYKpaiHm «[lpo 3aTBepa)KeHHA 3arainb-
HoAEep’KaBHOI nporpamu  3abesnevyeHHA npo-
dinaktMKkn Bl-iHdeKLUii, nikyBaHHA, agornagy Ta
niaTpumrkn Bl/1-iHdikoBaHmx i xBopux Ha CHIM Ha
2009-2013 pokmu». URL: http://zakon4.rada.gov.ua/
laws/show/1026-17.

3akoH YkpaiHu «Mpo miniyito». URL: http://
zakon4.rada.gov.ua/laws/show/565-12.

Kogekc 3akoHiB npo npauto YKpaiHu. URL:
http://zakon2.rada.gov.ua/laws/show/322-08.

KoHctutyuia  YKpaiiu.  URL:  http://www.
president.gov.ua/content/chapter02.html.

Hakas MiHicTepcTBa 0Xo0poHM 340p0B’A YKpaiHu
Big, 08.02.13 Ne104 «[Mpo 3aTBepAKEHHA Nepeniky
Ta KpUTepii BUSHAYEHHA rpyn NigBULLEHOTO PU3KKY
woao iHdikysaHHA BI/I». URL: http://zakon4.rada.
gov.ua/laws/show/z0323-13.

Hakas MiHicTepcTBa 0XopoHM 340p0B’A YKpaiHu
Big 28.10.2005 No385 «[lpo iHdeKLUiliHy 6e3neKky
[OHOPCbKOI KpoBi Ta i KomnoHeHTiB». URL: http://
www.apteka.ua/article/148426.

MpoeKT 3aKOoHY NPO BHECEHHA 3MiH 40 CTaTTi 123
CimeliHoro kogekcy YKpaiHW (Wo040 BM3HAYEHHSA
6aTbKiB ANTUHWN, HAPOAKEHOT B pe3ynbTaTi 3aCToCy-
BAHHA AOMOMINKHUX PENPOAYKTUBHUX TEXHOOTIN).
URL: http://w1l.cl.rada.gov.ua/pls/zweb2/webproc
4 2?id=&pf3516=8212&skl=7.

MpoeKT 3aKoHy Npo 3abopoHy cNpPAMOBAHOI Ha
AiTen nponaraHaM 04HOCTAaTEBUX CEKCYaNlbHUX CTO-
cyHKiB. URL: http://w1l.cl.rada.gov.ua/pls/zweb2/
webproc4_1?pf3511=45242.

MpoeKT 3aKoHy YKpaiHn «[lpo BHECEHHA 3MiH
A0 [AeAKMX 3aKOHOAABUYMX aKTiBYKpaiHu (Wwoao ob-
MeXeHb Y BUKOPUCTAHHI AONOMIXKHUX pPenpoayK-
TMBHUX TexHonorin). URL: http://www.apteka.ua/
article/127744.

CimenHbi Kogeke Ykpainu. URL: http://zakon4.
rada.gov.ua/laws/show/2947-14.

2014 * 1-2(5)

KYPHAN KOHCTUTYLIMUOHAJZIU3SMA U NPAB YE/IOBEKA



BOOK REVIEWS

111

PELLEH3UMU

BOOK REVIEWS

Pasmbiwnna Hag TpaHchopmaLmamm

PeueH3us Ha uzdaHue «[lonbCcKas MoauMuUKa rnocse rne-
puoda mpaHcgopmayuu. CocmosaHue u nepcrnekmusgsl
passumus» nod pedakyueli CmaHucnasa Cyan068cKo20 U
AueKa 3anecHozo

AHHOTaumA

B peueH3MM paccMaTpMBaEeTCA OMbIT TEOPETUYECKOTO
OCMbIC/IEHUA UTOTOB TPAHCHOPMALMOHHbBIX MPOLECCOB
B MNonble (M wupe — B LleHTpanbHOM 1 BocTouHol EB-
pone) B nocnegHue 25 net — B obnactn npaea, noau-
TUKU, SKOHOMMWKM, 0BLLECTBA, — OTPAXKEHHbIN B TOme
ypHana Studia politologiczne. OcHoBHOe BHMMaHMe
yaenaeTca napafokcam, 0bHapyKMBaeMbliMM aBTOPaMu
TOMa B 3TMX Mpoueccax, a Takke dakTopam conpo-
TUBNEHWNA, KOTOPble BCTPEYAOT aKTOpbl, NPOBOAALLME
TpaHchopmaumn. MoguepKMBaAETCA C/IOXKHbIN XapaKTep
npeobpa3oBaHUi, NPOM3BOAMUTCA ONpeaeseHne HOBOWM
NOBECTKM A1A TpaHCPOPMALLUI U Pa3BUTUA.

KnioueBble cnoBa: TpaHcpopmaumu, TpaH3UTONOTUS,
LeHTpanbHada n BoctouHaa Espona, MonbLia.

Oner bpecKui

[okTop npaBsa, npodeccop EBponeiickoro rymaHUTapHOro yHMBEpPCU-
TeTa (BunbHtoc, /nutea)t

Email: oleg.bresky@ehu.lt

Reflecting on Transformations
Review Essay on the Polish Politics After the Transforma-
tion. Condition and Prospects of Development

Abstract

The essay examines scholarly debates aimed at getting
a wider understanding of the results of transformation
processes that happened during the last 25 years in Po-
land (and more generally, in Central and Eastern Europe)
in spheres of law, politics, economy, social structure etc.
The forum for these discussions was provided by the
journal Studia politologiczne. The author of the essay
notes that co-authors of the volume has revealed num-
ber of interesting paradoxes in the dynamics of these
processes, as well as the factors of resistance that main
actors involved into transformations had faced with. The
essay stresses the complex nature of transformation
processes and identifies a new agenda for transforma-
tions and development.

Key words: Transformations, transitology, Central and
Eastern Europe, Poland.
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PASMbILLNAA HAQ TPAHCOPOPMALUAMMU

PeueH3ua Ha nsgaHue «Monbckaa NOAMUTMKA Nocae nepuoga TpaHchopmaLunm.
CocToAHMeE M NepcneKkTUBbI Pa3BUTUA» NOA peaakumen
CraHucnasa Cynosckoro 1 flueka 3anecHoro!

Lenas 4yepena cobbiTUiM Ha NPOTANKEHUWN Hyne-
Bbix rogoB XX| Beka noasoguna utorn 90-x ronos
XX BeKka W OTKpbiBana Hosyk 3noxy. 90-e roabl
NPOLLJIOro CTO/IETUA UMENN 3NPOPUYECKMIN XapaK-
Tep U 0603HaAYaNNCb TaKUMU ABNEHUAMM, KaK ne-
pPecTpoiKa, PenmrmosHoe BO3POXKAEHWME, PbIHOK,
cBoboaa, AeMOoKpaTmA, NpaBa YenoBeKa, NnageHune
rpaHuy, mexay 6nokamu B EBpone, uMHTerpauwms,
MUp, 6narononyume. ITOT nepuog 6bin HEOObIK-
HOBEHHO AMHAMWYHbIM: ero cobbITMA BOBAEKANU
B ceba MUNNNOHDI Ntoael, Kacanucb cyaeb uenbix
HapPOA0B, NPOUCXOAUIN CTPEMUTENILHO, NPUBOAA K
N3MEHEHMAM COLMaNbHOM cpeabl M 06pa3a MKU3HM.
Hynesble e rogbl BeKa XXI orpaHUynan nnun gaxke
COBCEM MNPEKPATUAN 3NPOPUIO, FOCMOACTBYHOLLYHO
B NpeALlecTBYOLWEeM AeCATUNETUM: OKa3anoChb, YTO
nepexoa oT KOMMYHM3Ma BeAEeT He TONbKO K KOHCO-
NINANPOBAHHOM AEMOKPATUM U NPaBAEHMIO NPaBa,
HO M K KOHCONMAMPOBAHHOMY aBTOPUTAPMU3MY; UYTO
couManbHble U3MEHEHMA MOTYT BECTU He TObKO K
NPOCBELLEHHOMY FpaXKAaHCKOMy 06LLecTBy, HO U
K BO3POXKAEHHbIM PpeoganbHbiM Gopmam; YTO pbli-
HOK He obecneynBaeT o4YeHb BaXKHble A/15 06LLecTB
LeHTpanbHOM © BocTtoyHoli EBponbl coumanb-
Hble FapaHTUW; YTO KaXKAblA U3 31€MEHTOB HOBOW
YKM3HUM, KOTOpble, Ka3anocb, AEWCTBYIOT aBTOMa-
TUYECKM, — AEeMOKPATUA, WUHTerpauma, conupap-
HOCTb, — Hy)XAatoTca B 601ee TOHKMX HAacTpOMKax U
y4yactum.

1 Studia politologiczne. 2014. No. 31. Polish Politics
After the Transformation. Condition and Prospects of
Development. Warszawa: Instytut Nauk Politycznych
Uniwersytetu Warszawskiego, 2014. [daHHoe Wu3-
JaHue BbIWAO TaKXe M Ha pPyccKom Asblike. CMm.:
Studia politologiczne. 2014. Ne 30. MNonbckaa nonu-
TUKa nocne nepuoaa TpaHcpopmaumn. CocToaHue
M nepcnekTuBbl passuTus. Warszawa: Instytut Nauk
Politycznych Uniwersytetu Warszawskiego, 2014. [la-
Nlee No TEKCTy NPMBOAATCA CCbIIKM HA PYCCKOA3bIY-
HOe usfaaHue.
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OnucaHne u n3yvyeHne TOro, YTO MPOMUCXOANNO0
B8 BoctouHoi EBpone BbICTpanBa/iOCb BOKPYr He-
CKONIbKMX YETKO 0YepUYeHHbIX Npobaem:

1) nepexos N1aHOBOM SKOHOMMUKM K PbIHOYHOM,
npeanofiiaraBWmn  CTPYKTYPHYH MNepecTpomnKky
NpPUMeHeHnemMm paga MHCTPYMeHToB (cTabunumsa-
umaA, nmbepanmnsauns, NPUBaTU3aLLMA), A TaKKe

2) nonntnyeckan pedopma, LLeNbto KOTOPOM Bbl-
cTynaet GopmMmMpoOBaHNE KOHCONNANPOBAHHOM Ae-
MOKpaTuu.

B obnact¥ 3KOHOMMKKM Npeanaranocb peluvTb
npobaembl nMbepannsaumm U MakpO3IKOHOMMUYE-
CKOM CTabunusaumm, MHCTUTYLMOHANbHbIE 3KO-
HoOMMYecKne npobnembl, TpebosasBwune dopmu-
pPOBaHMA OTHOLIEHUA YaCTHOW COOBCTBEHHOCTU U
NPeoAo/IEHNA TOCYAaPCTBEHHOIO MOHOMO/IM3Ma, a
TaKKe obecneynTb SKOHOMUYECKMI pocT. K nonu-
TUYECKMM MNpobaemam OTHOCUMIMUCL obecneyeHue
YyNpPaBAAEMOCTM U LLe/IOCTHOCTM HOBbIX rOCYAapCTB,
NOCTPOEHME HOBbIX MOJINTUYECKUX MHCTUTYTOB, a
TaKXe Cco34aHWe HOBOM CUCTEMbI NermTumaumm
B/1aCTy.

3a UCKNYEHNEM ABNABLUENCA YHUBEPCANbHOM
npob6aembl MaKpPO3IKOHOMUYECKOM CTabunmsauumm,
KOTOpas Ha TOT MOMEHT 6blna He TONbKO AeTaNlbHO
pa3paboTaHa SKOHOMWUYECKOM HAyKOM, HO M anpo-
bupoBaHa Ha cTpaHax Tpetbero mupa B 70-80 roabi
XX BeKa, ocCTanbHble npobnembl ABnAnucb abco-
NIIOTHO HOBbLIMW U B CBOEM COAEPXKAHWUM, U B Mac-
WwTabax, U B KOHTEKCTE, B KOTOPOM A0/KHbl Oblnu
pewaTbcA. MNpeanonaranocb, YTo CTPaHbI TPaH3UTA
OO/IKHbI BbINM AOTHATL CTpPaHbl MepBoro mupa 1 B
CTPYKTYPE 3KOHOMMKM, M NO SIKOHOMUYECKUM MOKa-
3aTensm, U N0 YPOBHIO A0OXOA0B HaceneHus. Lenu
Ka3a/INCb HACTOJIbKO ACHbIMM, YTO B Hayane 90-x
rogos XX BeKa He 6b1710 MHOW NapaAnrmbl COLLMANb-
HOro, MOJINTUYECKOTO U 3KOHOMMYECKOro pa3Bu-
TMA, KPOME PbIHKA U AEMOKPATUN.

MHOXecTBO NOHATUI MMENN B TO BPEMSA Maru-
YeCKMM XapaKTep: Npesnoniaranocb, YTO OHU HecyT
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B cebe CMbICN, N YTO 3TOT CMbIC/1 aBTOMATUYECKM
pPacKpbIBaeTCA M Pean3yeTca B OTHOLIEHUAX U Aen-
CTBUTENbHOCTU. TaK, TPAH3UTO/IOMUA NpeanpuUHana
NONbITKY HaMTU cnocobbl ynpaBieHUA NPOLLECCOM
nepexoga, T.e. GOPMUPOBAHMA He NPOU3BOJIb-
HOW, a onpedeneHHoU mopenun «transformation».
B TpaH3MTONOINMM M3HAYaNbHO MNPUCYTCTBOBANO
CTpeM/ieHne onpeaennTb obLWNIA BEKTOP ABUKe-
HMA NOSIMTUYECKOTO M 3KOHOMMYECKOrO npouecca
B MMPOBOM MacliTabe KaK nepexon OT aBTOpuUTa-
pyU3Ma MAN KOMMYHM3MA K AEMOKPATUYECKMM U
PbIHOYHbIM popmam. Teneonormyeckan 3a4aHHOCTb
TaKOW Nnapagurmbl onpeaenaeTca NO3UTUBHOM LiEH-
HOCTbIO AEMOKpPATUK, NPEUMYLLECTBAMWN ee nepes,
ApyrMMmn dopmamm MOJIUTUYECKUX PEKMMOB. ITa
LEHHOCTb paccmaTpmBaeTca Kak abcontoTHaa wu
BHEBPEMEHHAA, YHMBEPCANbHAA AN BCEX CTPaAH U
HapoAaoB. [leMoKpaTMA CTaHOBUTCA CBOe0bpa3HbIMm
MEPUIOM LUBUAM30BAHHOCTM N NPOrPecCcMBHOCTHU
COLMANBbHO-NOINTUYECKOTO CTPOA, OCHOBOM 0bLue-
CTBEHHbIX OTHOLUEHWUI U NX perynatopom. MNosblwwa-
€TCA M 3HAYMMOCTb NapPaanUrmbl TPAH3UTONOIMMM ANA
COBPEMEHHbIX COLMANbHbIX HayK, MOJUTUYECKOWM
NPaKTUKN N ee ngeonornyeckoro obecneveHums. Mo
3TOM NPUYMHE, B TPAH3UTONOMMKN NAPafOKCANbHbIM
06pa3om MmeHee BCEro OKa3asoCb Pa3BUTO yYeHUE
o «transformation», KoTopoe 3amecTuna Hopma-
TUBHOCTb «transition». Korga Tomac Kaposepc,
Buue-npesngeHT PoHaa KapHern 8 2002 rogy 06b-
ABUA O TOM, YTO Mapagurma «TpPaH3uMTa» MU3XKKUMa
ceba?, peub Wna 06 o4EBNAHOM OLLIMBKe OTOXKAECT-
B/IEHUS ABYX NOHATWUIA, coBepeHHoM B 90-e roabl.
T. Kapo3sepc yKa3biBan Ha 06LLyt0 TENE0IOTMYHOCTb
TEOPUWN TPAH3UTA U O ABHOM €€ PACXOXAEHUMU C
OENCTBUTENBbHOCTbIO, KOTOPaA CNOXKMAACh B HaYane
XXI BeKa.

Moiicec Haum, 6biBLKIA peaakTop «Foreign
Policy», oTmeuan?, uTo B xo4e peannsaumm Heonu-
6epanbHO NOAUTUKM B MOCTKOMMYHUCTUYECKMX
CTpaHax, UX 3BOAOLMA NPOTEKaNA NO onpeaeneH-
HoMy wWwabaoHy. Hayanom 06bIMHO CAYXUKA poOCT
NonynApHOCTM HeKoero obuwero Habopa noantm-
YeCKMX PeKOMeHAaUNi, BOKPYr KOTOPbIX Ha KaKo-

2 Thomas Carothers, “The End of the Transition
Paradigm,” Journal of Democracy 13 (January 2002),
pp. 5-21.

3 Moises Naim, “Washington Consensus or Washington
Confusion?” Foreign Policy (Spring) 2000, p. 90-91.
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e-TO Bpems BO3HWKA/ €C/IM He KOHCEHCYC, TO, Mo
KpaliHen mepe, HeKoTopoe cbaumkeHue B3rNAA0B
BAMATENbHOrO 6ONbWMHCTBA y4eHblX M NpeacTa-
BUTENEN Bbicero pykosoactesa MB®, BcemunpHoro
6aHKa, MuHuctepctea puHaHcos CLUA, a TaKkKe co-
TPYAHMKOB MCCNeA0BATENIbCKUX LEHTPOB U XKypHa-
nmctos. OYeHb CKOPO — MHOTAQA BCEro N1Lb Yepes
HECKOJIbKO MecALeB Nocsie TOro, Kak AocTuranachb
onpegeneHHaa CTeneHb MNPUBBIKAHWMA K HOBbIM
naeam, — HeKoe HeoXKngaHHoe cobbiTne Morno no-
pPOAUTb COMHEHUA B UX aeKBAaTHOCTW. HoBble AaH-
Hble 06bIMHO AEMOHCTPMPOBANN, YTO OCHOBHbIE
«YPOKM», W3BNEYEHHblE W3 MNPEXHUX KPU3UCOB,
YyNyCTUAM U3 BUAY KAKOM-TO BaKHbIW 3/1eMeHT (3a-
YacTylo CYMMUPYEMBbIA O4HUM ODLLMM NOHATHEM, K
npumepy «cnabble MHCTUTYTbI» UK KKOPPYNLLUAY),
KpUTUYECKOe 3HaYeHMe KOTOPOro CO BCeW O4YeBUA-
HOCTbIO 06HAPYKMBaANOCb B CBETE HOBOIO KpM3uca.
N 3T paHHble CBMAETENbCTBOBANIM TaKKe O TOM,
yTo TPeboBannCb HOBble pedopMmbl.

OueBnaHO, 4TO B NpoLecce peanmsaumm pebopm
uenb nogumHana cebe Bce oCTanbHbIe acMNeKTbl ne-
pemeH. B Kakon-To cteneHn BepHO ObiNO TO, YTO
€C/IN U MOXHO OblI0 B YEM-TO COMHEBaTbCA, TO
TO/NIbKO B CPEACTBaX AOCTUMKEHMUA LeNel, HO He B Ca-
MUX Lenax. B Takor cutyauum cama pepopma morna
CTAaHOBWUTbCA CAMOLLEHHOMN, CaMOAOCTAaTOYHOM M
6eckoHeyHoOW. Korga uenb AcHa M npeacTasnset
coboit 6onbly LEHHOCTb, MOXHO He 06pawatb
BHMMaHMA HW Ha Kakue uHble obctoatenbctea. U
ecnn uenb He gocTturaetca bbICTpo M rapaHTUpoO-
BAHHO, 3TO ABNAETCA TO/IbKO NOBOAOM A5 CaMO0b-
BMHEHWA, HaNnpUMmep, B OTCYTCTBUM MOAUTUYECKOM
BO/M, HEBEXecTBe, MOMynM3me, OTCTYN/JeHUn OT
uenen pepopmbl. OaHAKO 0OMEH MexKay Teopue
M NPAKTUKOMN OCYLLECTBAANCA, U B NpoOLLecce TaKoro
0bMeHa NPoMU30LWNO OTKPbITUE ABNEHUI, MO CYTH,
HOBbIX AN TPAH3UTONIOMMKN, OCHALLLEHHOW Teopuen
WHCTPYMEHTA/IbHO PaCLLUMpPAOLWENCA BONHbI AEMO-
KPaTUM U METOAMKOWN «BALMHITOHCKOTO KOHCEH-
cyca». M. Hanm Ha3biBaeT B KaYecTBe TaKMX OTKPbI-
TUI: 1) OTKPbITUE IKOHOMMUYECKOW OPTOAOKCUM, 2)
OTKPbITUE 3HAYEHUA UHCTUTYTOB, 3) OTKPbLITUE NO-
6anm3aunmn 1 4) NOBTOPHOE OTKPbITUE SKOHOMUYE-
CKol oTctanoctu. Mbl fobasum cloga ele aga: 5)
OTKpbITUE cybbeKTa TpaHchopmaumm 1 6) OTKpbI-
THe 3HaYeHNA HOPMATUBHbIX CUCTEM.
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PaccmaTpuBaemoe u3gaHue BbIXOAUT B KOH-
TEKCTe OKOHYaHMA onpeaeneHHon anoxu B LleH-
TpanbHOM 1 BocToyHoM EBpone. Inoxm cMeHsAoTCA
He MrHOBeHHO. Ho Ha cmeHy obwmm npobnemam
BbICTYMAlOT Npob6aembl YacTHblIe, cneymanbHble. Ca-
MbIM BaXHbIM OKa3blBAeTCA CNOCOHOHOCTb BMAETL
M peLlaTb PyTUHHbIE NOBCeAHEBHble 3agauun. CTpa-
TEermyecKkme 3a4a4M CMEHATCA MeNKMMM TaKTuye-
CKUMMW.

3T0 3n0OXa KOHCONMAALMN NONNTUYECKUX PEXKMI-
MOB, 3MOXa HOBbIX TUMOB HEPABEHCTBA WU Hey4a-
CTWUA, 3NOXa HOBbIX MAEO/NIOTUIN U OTCYTCTBMA HOP-
MaTUBHbIX OCHOBAHWI B COLlMANIbHOM KM3HM, 3NOXa
TpaHchopMauMA PENUTUO3HBIX U OBLLECTBEHHDIX
CTPYKTYP M NOMCKA HOBOro A3blka AnA obo3Haue-
HWA BaXKHbIX COLMANbHbIX Npoueccos. MNocteneHHO
YXOAAT NOAN, KOTOpble Onpeaenanm anoxy TpaHc-
dopmauuii. Barnsg Ha cobbiTna ctaHoBuTCcA bonee
4YeTKMM U CHOKYCMPOBaAHHbLIM. 33 raBHbIMK NPO-
bnemamu, yxe pelweHHbIMWU, NOABNAKOTCA HOBble
npobnembl, KoTopble OblIM 4YacTbio MO6aNbHbIX
npobaem v He BbICTYMAnAN CO CTO/Ib O4EBUAHbBIMU
Bbl30BaMW. TpaHchopmauum, KOTOpble MPOUCXO-
annun B 90-e rogbl XX BeKa, 3aBepLUMAINCD.

PeueH3npyemoe u3gaHuMe ABNAETCA MOMbITKOM
dopMynnpoBaHmMA TaKoro poaa npobaem mn Habnto-
AEeHWA 33 NpoLeccamm, KOTopble He ABNAKOTCA CTO/b
APKMMM, KaK npoueccbl 90-x rogos NpoLwaoro cro-
netma. Kak oTme4vaeTca Bo BBEAEHUM K TOMY, « AarKe
ecaun npeanonoxutb, 4yto Monbwa 2013 roga npea-
cTaBnAeT cobor rocyaapcTso, npolwegliee TpaHc-
dbopmaumio, OCTatoTCA BONPOCHI OTHOCUTENBHO Ka-
4yecTBa M HAZEXKHOCTM NPoAeNaHHOW PaboTbi».

N3paHne aBnaeTca pesynbTaTtom NpPOAO/IKEHUA
nccnefoBaHnim MHCTUTYTOM NOAUTUYECKUX HAYK
Bapwasckoro yHusepcuteta no npobnremam ne-
puoga TpaHcbopmauun. M3gaHve nogeneHo Ha
NOTMYHble YacTn. B nepBoit paccmaTtpumBatoTca no-
NIMTUYECKME OTHOLLEHUA, cnoXuswuneca B MonbLue
B HacToALLEee BPEMA B UX MEXAYHAPOAHOM WU KOH-
CTUTYLMOHHOM acnekTaX, PacCMaTpuMBaloTCA Npo-
6nemMbl MOMBbCKOM MONUTUYECKOM KynbTypbl. Bo
BTOPOM YaCTU pPACCMATPUBAIOTCA CheunasibHble
chepbl, B KOTOpPbIX OcywecTaserca nybanyHas
BNACTb — PE/IUTMO3HbIE OTHOLWEHMA, CNeLnasbHble
CNyXk6bl, COUNANBbHAA N SIKOHOMMYECKAA NOAUTUKA.
TpeTba YacTb NOCBALLEHA HENOCPEeACTBEHHO UHCTK-
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TYTY NOJINTUYECKUX HAYK, KOTOPbIA Cam BO MHOFOM
ABnAeTcA pesynbratom pedopm M KOTOPbIA fB-
NAeTca OAHUM U3 TeX aKTOPOB, KOTOPble CO34al0T
HacToswee (cTaTbu bapTiomes 3gaHioka* u Agama
LLnmaHcKoro®).

CraTtbs CraHucnasa duaunnosuya «Joemamel u
0nbim»® 3a4aeT KOHTEKCT A/1A BCEro u3aaHus. B Helt
oTMeyvatoTca obume ynpoLEeHMA, CBOMCTBEHHbIE
anoxe TpaHchopmauum. ITU ynpoLeHma NpeacTas-
nanu coboit cBoeobpasHble AOrMbl, BOCIPUHUMAB-
LWMECA HEKPUTUYHO. 34eCb OCHOBA YPE3MEPHbIX U
HEPEeaNNCTUYHbIX OXKUAAHWUI, KOTOPble 3aKaHYNBa-
IOTCA pa3oyapoBaHMEM U PEMUHUCLEHTOM. ABTOpP
3aMeyvaeT pasHuULy B YMO3PUTEIbHOM BOCNPUATUM
NoONAKaMM HEKOTOPbIX MPAKTUYECKUX KATEropwui,
BblpabOTaHHbIX B €BPOMNENCKOM TPaguuumn; Tak B
aHrno-amepuKaHcKom obpasue «civility» akueHT
CTaBMTCA HA KOHKPETHO MOHMMAEMON UCTopUYe-
CKOW MPaKTUKE, Ha M3MEHEHUAX HPaABOB, TpPaau-
UM, nepenneTeHnn aCTETUKKU, STUKN U NOAUTUKM,
bopMUpPYIOLMX HOBbIA TYron y3en coumanbHbIX
OTHOWeHUN. Monblia Bepuna B aBTOMAaTU3IM UCTO-
PUYECKMX W3MEHEHWUIN: AEeMOKpPaTUA HeunsberkHo
NPMXOAUT Ha CMeHy KomMMyHu3aMy. CobbiTna He
ToNbKO B lNonblue, HO 1 B BAKKaANLLIEM €€ OKpYKe-
HMW 3aCTaBUIM YCOMHUTBLCA B STOM NOAXOAE K aHa-
IN3Y N UCTOPUN, N NOSIUTUKU. 3a CBEPKEHMEM KOM-
MYHU3Ma He 0653aTenbHO cneayeT gemoKpaTtua. U
BOT K TOMY, YTO MU3MEHEHUA MOTYT HOCUTb U He ae-
MOKPATUYECKMIN XapaKTep, MHOFME OKasa/inCb He
roToBbl. 3TO BbI3blBAET TPYAHOCTM B OCYyLUECTB/E-
HUW KaK BHYTPEHHEMN, TaK U BHELUHEN NOAUTUKN.

B M34aHMM MHOro pa3 OTMeYatoTcs JINHIBU-
CTUYECKMEe TPyAHOCTM TpaHchopmaumu. Tak, 90-e
rogbl NPOLUNOro BeKa NO3BONAU/IN TOBOPUTb OAHO-
BPEMEHHO O «CTPOUTENbCTBE», «BO3POXKAEHUUY,
«PECTUTYLMN» TpaxaaHcKoro obuiectsa, 3abbiBan
0 TOM, YTO BCe 3TU C/10BA HEC/IN COBEPLUEHHO MHOM

4 3paHtoK 6. MobunbHOCTb CTYAEHTOB M NpenoaaBare-
el B pamkax nporpammbl LLP-Erasmus B MHcTUTYTE
NOANTUYECKMX HayK Baplasckoro yHusepcuteta //
Studia politologiczne... C. 202—-215.

> WumaHcknin A. ObpasoBaHMe Ha MHOCTPAHHOM A3bl-
Ke B MHCTUTYTe nNonuTUYecKux Hayk Bapluasckoro
yHuBepcuTeta // Studia politologiczne... C. 216-222.

& dunamnosmy C. lormatbl M onbIT. HeCcKoNbKO 3ame-
YaHUI1 0 XapaKTepe NoibcKol Aemokpatum // Studia
politologiczne... C. 11-25.
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cmblcn. AnekcaHgp 3nHosbeB ewe B 80-e rogbl XX
CcTONeTMA Npeaynpexnan o napagokce TOTasbHbIX
COLMANbHbIX U3MEHEHUW: OHU MOTYT NPUBOANTb HE
K ABUXXEHWUIO Bnepes, a K otbpacbiBaHUio obuwects
K 6onee NpUMMUTMBHBLIM GOopmMam M MNpaKTUKam’.
9TO e OTMeYaeTcAa M B pacCMaTpMBaEeMOM TOME:
nocne cAOMa KOMMYHM3Ma MPOUCXOLMUT BO3BpaT
K OKOMMYHUCTUYECKMM TPASMULMAM CO BCEMU WX
NCTOPUYECKMMM AHTAaroOHM3MaMM U Pa3NNUYHbIMU
bopmamMn aHaAPXUKN U TUPAHUN.

OAHUM M3 NPObAEMHbBIX MOMEHTOB B PA3BUTUM
AemMOoKpaTun B BocTouHoli EBpone asnaetca oT-
CyTCTBME NOAAMHHOW onno3uumnmn. N 34ecb MOXKHO
HabntoaaTb, CKOpee, BOCNponsBeaeHMe NoAUTUYe-
CKux dopm paHHero byp»kyasHoro obwectsa. Onno-

7 JBONOUMA coUManbHbIX 06EKTOB BKAlOYaeT B ceba
BO3HWMKHOBEHME KauyeCcTBEHHO HOBbIX, 6onee BbiCO-
KMX YPOBHEN opraHmsaumu. MNpu aTom nmeet cuny
3aKOH «CHATUA» UMW ANANEKTUYECKOTro OTPULAHUA.
3aKk/oyaeTca OH B cieaytoliem. BosHMKHoBeHMe 60o-
Nlee BbICOKOr0 YpPOBHA OpraHmsauum COUManbHOro
0bObEeKTa 03HayaeT, YTo HeKoTopble sB/eHUA bonee
HMU3KOro YPOBHA Mc4ye3atoT («oTpuuatoTca»), a He-
KOTOpble COXPAHAOTCA B HOBOM COCTOSIHUM, B «CHA-
TOM» BUAE, T.€. B BUAE, OYULLEHHOM OT MX UCTOPU-
yeckux ¢opm, NpeobpasoBaHHOM MPUMEHUTENBHO K
HOBbIM YC0BUAM N «KNOAYNHEHHOM» ABNEHUAM HO-
BOr0 COCTOSIHUS. B TaKOM «CHATOM» BUAE COXPaHSs-
lOTCA Te ABNEHUS NPEeALeCcTBYIOLLEro COCTOAHMA, 6e3
KOTOpPbIX HOBbI YpOBEHb HEBO3MOXKeH. OTbpachiBa-
tOTCA Te ABNEHMA, KOTOPble NPENATCTBYIOT Nepexoay
Ha HOBbI/ YpPOBEHb. TaK OCYyLLECTBAAETCA WUCTOPU-
yeckaa NPeemMCTBEHHOCTb COCTOSIHMA U HenpepbiB-
HOCTb npouecca. O4HOBPEMEHHO NPOMUCXOAUT Nepe-
PbIB HEMPEPbLIBHOCTU NyTeM OTHpPacbiBaHUA CTaporo.
Ecnuv aBontouma naeT ganolie U NPOUCXOANT NOSBEM
Ha elle H6osee BbICOKMI YPOBEHb, NPOUCXOAUT BTO-
poe CHATWE M BTOPOE OTPULAHWE — OTPULLAHUE OT-
puuaHma. NMOCKONbKY couManbHasa 3BONOLUA €CTb
3BOJIOUMSA 0ObeAMHEHUN HALEeNEeHHbIX CO3HaHWEeM
CYyLLEeCTB, @ BO3MOMKHOCTM OCO3HABaeMbIX npeobpa-
30BaHMWI IOTMYECKM OrpaHMUYEHbIl, TO OTPULAHUE OT-
pULL@HMA BbICTYNaeT B HEKOTOPbIX YepTax KaK OTpu-
LaHMEe KaKMX-TO YepT NpesLecTBYOLLEro COCTOAHMA,
ABMBLUMXCA PE3Y/IbTAaTOM MEPBOro OTPULLAHUA, N KaK
BO3BpPAT K HEKOTOPbIM YepTaM COCTOAHMA, NpegLie-
CTBYIOLLLErO NEPBOMY OTPULAHUIO, MPUYEM K YEPTaM,
OTBEPrHYTbIM NepBbiM oTpuuaHuem. / A. 3MHOBbEB.
Nlornyeckasa couymonorma. Mocksa, Coumym. 2002.
C. 36-37.
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31MUMA aencTByeT He B Ny6/IMYHOM NPOCTPAHCTBE, a
B CO343aBAaeMOM €10 e camoi mupe “dpaHTasmoB U
CMMBONOB”, CYLWECTBEHHO UCKAXKasA NpaBuaa Nonu-
TMYECKOM urpbl. «MecTo cogepkaTe/ibHON, Tpeby-
OLLLEM YCUIUIA U TWATENbHOCTU KPUTUKM 3aHUMALOT
HpPaBOyYUTENbHbIE XecTbl U NycTble ¢passbl... [...]
BmecTo f0b6pocoBecTHON, AEMOKPATUHECKON UTpPbI
3a BN1aCTb CyLLECTBYET ee 3aMeHUTE/b C NOJIUTUKOM
HPaBOYYMTE/NIbHOrO MpeyBeanYeHnna»s, — 3To BaK-
Hoe 1 ToYHOoe HabnaeHwue.

Ewe oaHoM BakHelLwen TeMon nsgaHua asnas-
eTCA PaCcCMOTPEeHME KynbTypHbiX OcobeHHOCTeN
TpaHchopmMaL MK, BbIPAXKAIOLLMXCA B OTCYTCTBUM
yBa*KeHuA, B3aMMHoMN gobporkenaTenbHOCTH, 0Be-
pUA U TOTOBHOCTU K COTpyAHMYecTBY. AH MapanuKm
B CTATbe O MONUTUYECKOM KyNbType NOAbCKOro ob-
wecTtBa® paccmaTpuBaeT Npasuia, CBA3aHHble CO
CBOEro poja perpeccom, Bo3Bpatom K obpasuam
He TONbKO Y4YacCTUA, HO BPaXKAEOHOCTM U OTUYK-
neHunsa. B oueHKe ocobeHHOCTel NoAbCKOM Aemo-
KpaTuW NapagoKCcaibHbIM ABNAETCA 3aMeyaHune aBs-
TOPOB W34aHUA, YTO B NOJBbCKOM TpaHCchOpmauum
«Mbl CTONIKHY/IUCb HE CTONbKO C NOCT-MOJINTUKOW,
CKONIbKO, BEPOATHEE BCErO, C NPOTOMOANTUKON»™.
AHanornyHble Npouecchbl, Hafo OTMETUTb, MPOUC-
XO4AT U B APYIMX rOCYAapCTBax PErMoHa.

OcobeHHOCTbIO CTpaH pernoHa u lMonbwu AB-
naetca 6Honbwee poBepue, KOTOPOE OKasblBalOT
N0AN PeUTMo3HbIM M 0bLWEeCTBEHHbIM OpraHM3a-
UMAMWN U ABUXKEHWEM, U TOPa3fo MeHbLuee —TocCy-
AapCTBEHHbIM opraHam. MpeacTaBneHHbIe faHHble
NO3BONAOT YTBEPKAATb, YTO NOYTM BCeObLWMM A0-
BEpMEM MNOJIb3YHTCA OpraHM3aLmn, OCyLEecTBAAD-
wme 61aroTBOPUTENbHYIO AeATENbHOCTb. B cTaTbe
buKcupyeTca nageHve [0BepUA MO OTHOLLEHMUIO
K PMMCKO-KaTONMYECKOM LEPKBU MO CPABHEHMUIO C
KOMMYHUCTUYECKMM BpemeHeM U nepuogom 90-x
rogos NpoLsioro sBeka. B cratbe Apocnasa Wuma-
HeKa'! pa3bupatotca BONPOChI TUNOIOMMM OTHOLLE-

& o®unnunosmy C. lormaTtbl M onbIT. HeCKONbKO 3ame-

YaHUI1 0 XapaKTepe No/sibcKol aemokpaTuu. // Studia
politologiczne... C. 22.

Fapanukm A. NMonuTnyeckana KyabTypa NoAbCKOro ob-
wectea // Studia politologiczne... C. 68-94.
®dunnnosuy C. Jormatbl U onbiT. HeCKoNbKoO 3ame-
YaHUI1 0 XxapaKTepe nonbckon aemokpaTum // Studia
politologiczne... C. 15.

LWnmaHek A. MoanTMKa rocyaapcTsa No OTHOLLEHMIO

10

11
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PELLEH3UM

HUN MeXay rocysapCTBOM M LEPKOBbIO, A TaKkKe
BONPOC O MecTe PUMCKO-KaTONMYECKON LLEPKBU B
TpaHCcPOPMaLMOHHbIX MPOLLeccax U eé MecTo B HO-
BOM MOJIbCKOM 06uiecTBe. KOHTEKCTOM A/1A CTaTby
ABNAETCA OrPOMHasn CTeNeHb AoBepus obLecTBa K
PUMCKO-KaTONMYECKOM LLEEPKBU U CMOP O PONIU PENU-
TMK, KOTOPbIV NpoaoKaeTca B Monblie yxKe npak-
TUYECKM LeNblli BEK. MCTOpMYECKM LLEPKOBb UMEET
onpeaenstollee 3HaYeHUe ANA NONbCKOM Hauuu.
B pe3ynbTaTe HUKTO HA CaMOM Zefie He BOCNPUHU-
Masl CEPbe3HO MONOMKEHUA O PA3AENEHUN LLEPKBU
M rOCYAapCTBa, AAXKe KOr4a OHO CTAHOBU/INCb KOH-
CTUTYLUMOHHbIM NpUHUMNOM. CeroaHs OTHOLIEHUA
MeXAay LLEePKOBbIO M rocyAapCTBOM CTPOATCA Ha
OCHOBAHWW MPWUHUMNA ABYCTOPOHHOCTM, OAHAKO,
3TOT NPUHLMN NPUMEHAETCA OYE€Hb M3OMPATENBLHO.
3TOT NPMHLMN HEYKOCHUTENIbHO COBNtOAaETCA B OT-
HOWEHUN PUMCKO-KaTONIMYECKOW LePKBU, NMOTOMY
YTO rapaHTUEN ero BbINOJHEHUA ABNAETCA KOHKOP-
AaT. O4HAKo NPaBOBOM CTaTyC UHbIX PENUTMO3HbIX
OpraHM3aumin perynmpyeTtca B O4HOCTOPOHHEM MO-
pAAKe, NOCPeACTBOM 3aKOHa. B pesynbraTte, cocTo-
AHMA ge-tope n ae-pakto B chepe KOHPecCcnoHasb-
HOrO MOpAAKA PacXoAATCs, a peasibHad MoAeNb
OTHOLUEHMUI roCyAapcTBa U LLEPKBU HAaNOMMUHAET B
Ny4lWeMm C/ly4ae oYeHb HEWTPASIbHOE pasaeneHue
LLePKBM 1 roCyaapcTBa.

O4HMM M3 OCHOBHbIX aCMEKTOB TpaHchopMa-
UKW ABNAIOTCA 3KOHOMMYECKME npeobpa3oBaHuA.
B Tome paccmaTpmBaloTCA TEOPETUYECKME OCHO-
BaHMA npeobpa3oBaHW, B YACTHOCTU, WAEO/O-
rva laissez-faire. 3peco MNonblie NPULWNOCL CTON-
KHYTbCA C [OEeNCTBUTENbHOCTBbIO: COBPEMEHHAsA
9KOHOMMYECKaA PbIHOYHAA CUCTEMA MOKOMUTCA Ha
NPUMEHEHUN CTPOTUX NPABOBbIX MHCTPYMEHTOB, a
He cywecTtsyeT 6narogaps He3aBUCMMOMY Mexa-
HU3MY UCTOPUYECKMX NpeobpasoBaHuii. YacTo npu
KPUTUKE 3KOHOMMYECKOM MOJUTUKN WAEO0NOTUI0
cBOOOAHOrO pPbIHKA BY/IbrAapM3MpPyIoT, HE 3ameyas
BA*KHOCTW MPaBOBbIX U MOJUTUYECKMX UHCTUTYTOB
ANnA GYHKUMOHMPOBAHUA PbIHKa.

PobepT CraHuweBCcKM® paccmaTpuBaeT 0OCO-
H6EeHHOCTM NpOLEeCccCOB NpuMBaTM3aLMKM, KOTOpaA

K Llepkeu B Monblie nocne 1989 roga: KOHCTUTYLUM-
OHHbIW acnekT // Studia politologiczne... C. 119-139.

12 CraHuweBcku P. CTpyKTypa 1 BEKTOPbI NepemeH 3Ko-
HommMyeckon nonutukm // Studia politologiczne...
C.178-201.
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NPOAO/IYKaeTca A0 HacTosAwero spemeHu. Mpusa-
TM3aLMs CBOAMTCA K YeTblpemM OCHOBHbIM Mpouec-
cam: 1) npuBaTmMsauma «cHU3y» (ydypeguTenbHas),
TO eCTb CO34aHMe HOBbIX, YaCTHbIX CyObEKTOB XO-
3ANCTBEHHOM AeATenbHOCTM; 2) npuBaTM3auuma
(nnaTHasa nnm becnnatHaa) HexXo3AMCTBEHHOW 06-
LLLeCTBEHHOM COBCTBEHHOCTU (rOCYAapPCTBEHHOM U
KOMMYHa/IbHOM), BKAOYas NpUBaATU3aLMUIO 3EM/IN,
nepegayvy B YacCTHble PyKU AOMOB, 34aHMA U T.M.;
3) HenocpeACTBEHHAA NpPMBaTU3aLMSA, TO eCTb NpPo-
Oaxa (Mnu paspgaya) rocyaapCTBEHHbIM BAafeNb-
LeM MasbiX U cpegHUx NpeanpuATUn KOHKPETHbIM
NoKynaTensm, rMaBHbIM 0bpasom — PU3NYECKUM
nvuam; 4) onocpeaoBaHHanA, AeHeXKHana npuMBaTu-
3auMa, OTHOCALLAACA K Mpogarke, B TOM 4ucie B
pamkax nyb6anMYHOro NpeaniorKeHusa, Uan pasgaye
aKLMI rocyaapCTBEHHbIX aKUMOHEPHbIX 00LLecTs,
KaK NPOU3BOACTBEHHbIX, TaK M NPeanpUATUN KOM-
MYHa/IbHOrO XO3AMCTBA, a TaKXe HaTypasbHbIX
moHononui. Mpueatnsaumna B 90-e rogbl XX BeKa
Oblna cBA3aHa C AEKOMMYHWU3AUMEN; CEerogHs vy
Hee apyrue 3agaun: 1) MoaepHU3aLLMa SKOHOMUKM
M Cco34aHWe Ny4YWKUX YCNOBUA 3SKOHOMUYECKOTO
pa3sutmna Monbwu, 2) noanep’Kka rocyaapcTBeH-
HOM NOAWUTWMKKM, 3) Pa3BUTME PbIHKA KanWUTanoB..
KntoueBbim 3aaHMEM B 3KOHOMUYECKON chepe un
OZHOM WU rNaBHbIX LUenen npmBaTM3auum ABNAAETCS
MoZepHMU3auma cybbeKkToB X03AMCTBOBAHMA U MO-
BblLUEHME UX MHHOBALMOHHOCTU M KOHKYpPEHTOCNO-
cobHocTn. 3aeck MNonbla HaxogMTcA B 06LEEBPO-
nemckom TpeHae: AMHAMWMKA MHHOBALMOHHOCTU
B EBponeiickom Cotose (aanee — EC) cHU»KaeTcs U
He B COCTOAHMW COOTBETCTBOBATb MMUPOBbLIM ANAe-
pam B AAaHHOM KaTeropuu, Taknm Kak CLUA, AnoHua
nnun KOxkHaAa Kopesa. NapagoKkcanbHO, HO B JaHHOM
acnekTe Hanbonee otctatowmm B EC aBnaeTca yacT-
Hbli ceKTop. focyaapcTBO AEMOHCTPUPYET CNocob-
HOCTb K BbICTPaMBaHNIO MHHOBALUMOHHbIX MOAENeN
Kopropaumi.

AHa)Ken BexXObWUKM B cTaTbe, MNOCBALLEHHOWN
coumanbHoM nonutuke!®, paccmaTpuBaer BoOMpoc
TMMNONIOTUM OTHOLWEHUI B 06/1aCTU couManbHbIX
06a3aTeNbCTB rocyAapcTBa M BCKPbIBAET IOTUKY CO-
XpaHeHUA coumanbHbix 06A3aTeNbCTB rOCYyAapCTBa.
He pbiHOK siBAsieTCA BUHOBHMKOM MaAeHMA COuM-

13 Bexk6buuku A. ®aKkTopbl M BbI30BbI COLMANLHOMN NOAN-
TukM // Studia politologiczne... C. 157-177.
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aNbHbIX FapaHTUi, a UMeHHO He3pDEKTUBHOCTb
WMHCTUTYTOB rocygapcTtsa. MNosblia onbITHbIM NyTEM
Haxoamna HeobxoaMMOCTb peannsaumm NPUHUUNA
cybcManapHOCTM, OTKa3a OT PacCMOTPEHMA TOCy-
AApCTBA KaK eAMHCTBEHHOrO WCTOYMHMKA B YAOB-
netBopeHun notpebHocTe obuwectsa. Kommep-
unanusauma bblna cBA3aHa ¢ BBeAeHMEM NaaThbl 3a
coumanbHble ycnyrn (obpasoBaHue, 34paBOOXpa-
HeHWe), a AeUeHTpaAn3aLma npeactasaana cobo
nepenavy 3agaHuin B chepe coumanbHOM NOAUTUKM
OpraHam MeCTHOro CaMoynpaBiAeHUA, ero Hau-
MEHbLUMM CTPYKTYPHbIM NOAPa3aeNeHNAM — rMU-
Ham. Mpwn 3TOM BO3HMKaNA npobnema cnocobHOCTH
FMMH HECTW Takoro poga obasatenbctsa. B Monbwe
6b1710 NPUHATO peLleHne 0CTaHOBUTL BbIBOP Ha Co-
LUMANbHOM PbIHOYHOM IKOHOMMUKE, AHANIOTUYHOM
mogaenn ®OPT, cospaBaemoit ¢ KoHua 40-x rogos XX
BEKA, B KOTOPOW AOCTUTAeTCA KOMMPOMMUCC MEXAY
3KOHOMMYECKON 3PPEKTUBHOCTbIO U COLMANbHOM
3alnTon Hacenenua. B KoHctutyumnm Nonbim 1997
rofa, a TakKe BO MHOMMX MONIUTUYECKUX AeKnapa-
UMAX onpeaeneHo, YT0 OCHOBOM IKOHOMMYECKOTO
nopsaaka lMonbwun ABNAETCA COLUMANBHO OPUEHTU-
POBaHHAA PbIHOYHAA IKOHOMMKA. ITO O3HAYAET Ha
NPaKTUKe, YTO rocyAapcTBO U B Aa/ibHenwem byaet
ABNATLCA [NaBHbIM Cy6bEKTOM, OTBETCTBEHHbIM 33
YPOBEHb XU3HM U COLMANbHYIO 3aLLUTY rpaxKaaH.
BmecTe ¢ Tem o4eHb OCTPO BCTa/l BOMPOC O Hepa-
BEHCTBE M O AocTyne K obwum bnaram rparkaaH
Monbwun. B crtatbe ocoboe BHMMaHWE yaenaetca
3NEeMEHTy CTPaxoBaHMA B CUCTEME COLMA/IbHOM
3aWMTbl 1 HEOKOPNOPATUBHOM CUCTEME TPYAOBbIX
OTHOLWEHMN. B 3TOM 06nacTM Tak)Ke cyllecTByeT
CyeHMe NOHMMAHUA Npobnembl: B CO3HAHUM MO-
JIMTUKOB, PAaBHO KaK U WHTENNEKTYa/IbHOW 3AUTbI,
pacnpoCcTpaHeHO OTOXKAECTBNEHME COLUMANbHOMU
NOJINTUKN UCKAOUYUTENBHO CO chepoit maTepuranb-
HOrO YPOBHA M3HW, U HEAOOLEHUBAETCA 3Haue-
HWE MHCTUTYLIMOHA/IbHbBIX M HAaNpPaBAEHHbIX Ha pas-
BUTUE CUCTEMHbIX WU3MEHEHWN, OrpaHu4eHuMa Ao
peweHnn B obnactu coumanbHoin nomowm. Ceoe
BAMAHME Ha couManbHble 0bA3aTenbcTBa rocyaap-
CTBA MMeEeT U KpM3MUC, a TaKKe be3paboTtnua. OHK
3aTParMBaloT He TONIbKO OTAENbHbIX FpaXkgaH, HO
Lenble pernoHbl CTpaHbl B uLenom. lNepsocTenex-
Hol npobnemoin asnaeTca reorpadpuyeckan audode-
peHUMaumMA B YPOBHE A0X04Q MEXAY NONbCKUMU
permoHamm n HacnegosaHue H6eaHOCTU. TaKke B

JOURNAL OF CONSTUTIONALISM & HUMAN RIGHTS

CTaTbe pPacCcMOTpeHbl Npobaembl TpaHchopmaLmm
CUCTEMbI 34PaBOOXpaHeHMA n obpa3oBaHuA.

B ctatbe CtaHucnasa CynoBckoro'* o603HayeHbl
npobaembl onpegeneHna NOAUTUKM FOCYAApPCTBA
BO BHELWHWX OTHOLUEHWUAX, CBA3AHHbIE C OTKPbI-
TMEeM TOro, Y4To nocse TpaHchopmauum BHELWHUe
OTHOLWIEHMA OTKPbLIBAIOTCA HEe KaK OTHOCUTENbHO
yCTOMYMBaAA CUCTEMA, OCHOBAHHas Ha 6opbbe 610-
KOB, @ O4YeHb C/IO}KHAA MOABWMMNHAA U MOCTOAHHO
MeHALWAACA peanbHoCcTb. OCHOBHOE BHMMaHue
yaenaetca oTHoweHuam MNonbwn ¢ EC, ceonmun co-
cegamu, He Haxogawmmuca B EC, n ¢ CLLUA. Takum
obpasom, B cTaTbe Ha npumepe Monblun cTaBaTcA
BOMpPOCbl U dopmMMpoBaHNA 0bLLLEEBPONENCKOM
BHELWHEWN NONINTUKN U MeCTa B HEM HALMOHA/IbHbIX
WUHTepecoB, M B3ammogenctena EC co BHeWHUM
OKPY)KEeHMEM, N B3aUMOAENCTBME U rapMOHM3aLMA
oTHoweHu mexkay EC n CLLA. BmecTe c Tem, cTaTbsA
HOCUT CKOpee UCTOPUYECKMM XapaKTep. B cTaTbe
He ynomuHaeTtcAa BocTtouHoe [MapTHepCTBO, HOBblE
MHUUMaTUBLI Monbwmn B co34aHUM 06OpOHUTENDL-
HbIX BOEHHbIX perMoHasibHbix coto3os BHe HATO.

B cratbe Aueka 3anecHoro®™ wuccnegyerca ne-
pexos OT NOAUTUKM TpaHchopmauum K cTabunb-
HOM paboTe MHCTUTYTOB M peann3aumm NONUTUKN.
MHoOro BHMMaHUA yaeneHo nepexofHbiM nepuo-
A3aM — MeHblle BHUMaHWE TOMY, KaK AeNCTBYET UH-
CTUTYUMOHaNbHaA cuctema lonblun, Kak OHa B3a-
MMOAENCTBYET C €BPONENCKON cnuctemoit. B ctatbe
ocobeHHOe BHMMaHMe yaenaeTtca TpaHchopmaLumm
nHcTuTyTa MNpesnaeHTa, passutua Cerima U mecT-
HOro camoynpasneHua B [lonblie, NO3BOAMBLUMX
Monblwe cocTaBUTb MO-CBOEMY YHUKANIbHYIO CU-
CTemy ynpasaeHusa, C rapaHTUAMKN ANA AeMOKPaTH-
YecKoro ynpasaeHus.

36urHeBs CeMeHTKOBCKWMIA'® aHanusumpyeT Bbl-
30Bbl Nepexoga OT TaUHOM MONIUTUKKU U cneumans-
HbIX CPeACTB OCYLLEeCTBAEHUA rOCyAapCTBEHHOM
BNACTU K AEMOKpaATUYeCKMm ¢Gopmam U UHCTPY-
MeHTam. ABTOpP WuccneayeT CTaHoOBAeHMEe dopm

14 Cynoscku C. BHewHsAsa nonuTvka Monbwwy nocne

1989 ropa // Studia politologiczne... C. 26—41.

3anecHbl A. TpaHchopmauus MexaHW3MOB ynpas-

nenua B MMonbwe nocne 1989 roga // Studia

politologiczne... C. 42—67.

16 CemeHTKOBCKM 3. TeHAEHUMM peopraHM3aLmUn
cneucny>k6 Monblwim nocne 1989 roga // Studia
politologiczne... C. 140-156.
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Nap/laMeHTCKOro KOHTPOJA Hag, chneuyanbHbIMK
cnykbamm, a Takke pedopmbl B 061acTn ux noa-
BeAOMCTBEHHOCTM. [losblla He OTKasanacb OT
NPeXHUX cneycny>6, chbopmMmnpPOBaAHHbIX B 3MOXY
Monbckoit HapoagHow Pecnybnuku (ganee — MHP).
MpasuTtenbctBo Masoseukoro!’ nMKBMAWPOBaANO
amwb Cnyxkby 6e30nacHOCTM C YBO/AIbHEHWEM C
NpaBoM Ha NeHCUI0 paboTaBLUNX TaM COTPYAHMKOB
M CO343/10 HA OCHOBE NMPOBEPEHHON HOBOW BAa-
CTblO YaCTK CTAPOro CoCTaBa M ero opraHn3auMoH-
HO-OMNEepPaTUBHbIX PECYPCOB HOBOM CNYXKObl OXPaHbI
rocygapctea. CerogHa npobnema 3aKato4aerca
He CTO/MIbKO B CAYy»KbOax, CKONbKO B MOAUTUYECKOM
OKPY*KEHUNUN, KOTOPOE CTPEMUTLCA BANATL Ha chel-
cnybbl U NONNTU3MPOBATbL MX. YacTo yHacnemo-
BaHHble OT NPeablAyLLEN CUCTEMbI CAELCAYKObI HE
COOTBETCTBOBA/IN YCNOBMAM CBOOOAHOrO, OTKPbI-
Toro obuwiectBa M CO34aBaeMbIX CTaHAAPTOB Ae-
MOKpaTMYECKOro NpaBoOBOro rocygapcrea. lepep,
HOBOM BAACTblO AEMOKPATUYECKOro rocygapcTea
BO3HWKAA Npobaema GpopmMnpoBaHNA COOCTBEHHDIX
cnewumanbHbIX Y6, COOTBETCTBYIOLMX NPaBUIam
CYyBEpPEHHOro rocygapcraa.

Cratba [aHuana Mupgepa® nossonser oueHUTb
coumanbHble 0OCHOBaHMA TpaHchopmaumin. OgHako
aBTOpPY TaK)Ke nerye nucatb 06 McTopum, Yyem O
HacTtoAwem. Wnaxetckaa Peub MNMocnonutaa, MHP,
NCTOPUYECKMI NOAXOA, 3aHMMALOT B CTaTb€ MHOIO
mecTa. B ctatbe paccmatpuBaetca peHOMeHanb-
Hbi ycnex «ConmMaapHOCTM», KoTopasa Hapaay c
TE3MCOM O AOCTOMHOM }KU3HM CYMena OCyLLEeCTBUTb
NPOTEeCT NPOTUB OFPaHUYEHWNI 1 AerpagaLm MOHO-
LeHTpuYeckol cmctembl. OHM BHECAM B Tpaguumm
NO/IbCKOM MOANTUYECKOMN KyNbTypbl 'YMaHUTapPHbIE
LEHHOCTU: «AO0CTOMHCTBA, YBa)KeHWe K MapTHepy,
CaMogO0CTaTOYHOCTb, BbIXO4, 3a Npeaenbl KoAnek-
TUBHbIX TPebOBaHWUI», KOTOPble, B CBOIO oYepedb
TpebytoT MexaHM3MOB U Cpebl OCyLecTBAeHMA. B
CTaTbe pa3bupaeTca, HaBEpPHOeE, KNOYEBOM BONpOC
OENCTBUTENbHON  AEMOKpPaTUKM,  BO3HMKAOLMI
B pasHMUE MeXAy aKTMBHOCTbiO M3bupaTtenen wu
apyrummn Gopmamm rpaxkgaHCKoro yyactua, Hoca-
LLMX HE NePUOANYECKUIA, @ NOCTOSHHbBIN XapaKTep.

7 MpasBuTtenbctso Tageylwa MasoselKoro (24 asrycra
1989 roga — 4 aHBaps 1991 roga).

8 Mwugep 4. YyacTve nonskos B 06LWECTBEHHO-NOAN-
TUYECKOM }KU3HU — CTPYKTYypa v TeHaeHuun // Studia
politologiczne... C. 95-118.

2014 * 1-2(5)

Pa3pbiB mexay 3TMMK dopMammn NpUBOAUT K dop-
MWPOBAHMIO MOMY/IUCTCKUX PEXMMOB U K HEBO3-
MOYHOCTU AEeNCTBUTENBHOMO Y4YacTUA TparkaaH B
NOSIMTUYECKOM NpoLecce.

Tak:Ke B CTaTbe aKUEHTUPYETCA elle OAHa Ha-
CywHas npobnema — HaCU/ME U OTHOLLUEHME K Ha-
cuanio. B mctopum Monblwn OCTaNUCb MHOMXKECTBO
TalH, CBA3AHHbIX C MPECTYNJeHUAMN NyB6ANYHOM
BNACTWU, OOMYCKaBLEN Hacuine B OTHOWEHUU C
rpaxgaHamu. Ho npobaema HacMANA — He TONbKO B
npowsaom. Hacunave BbIrNAAUT Kak O4YeHb NPOCTOE,
KOPOTKOe U BbiCTpoe pelleHne ntoboi noanTude-
ckon npobnembl. CobbITMA B rocygapcTBax—BOC-
TOYHbIX cocefax [MonbwK MNOKasbIBalOT, KaK Co-
6/1a3HUTENbHO HacUANe ANA PeLUeHUA BHYTPEHHUX
npobnem. OgHaKO aBTOP NOKa3bIBAET CBA3b MEXKAY
HaCMAMEM W ero NOCNeACTBUAMMU B BUAE NOAUTUYE-
CKOM M COUMANbHOM anaTum, KOTOPYHO OH Ha3blBaeT
datanmamom Tonnbl. PaTtanmsam NnpMBOAUT K TOPMO-
YKEHMIO NPOLECCA KOHCONMAALMM AEMOKPATUU U K
bOpPMMPOBAHMIO AEKOPATUBHBIX AEMOKPATUYECKMX
PEXMMOB C aBTOPUTAPHbIM HAaNOJHEHUEM.

kK %k

KHura B uenom npeacraBnsetr coboi KpUTUKY
KPUTUKM npousoleawmnx TpaHchopmaunii, peod-
nekcuio pednekcuii. OHa coeguHAET Mbicab LleH-
TpanbHOM 1 BocTouHoM EBponbl € Tpe3BOM MbIC/bLO
3anagHbIX 4EMOKPATUI, HE UMEIOLLUX UNHO3UI OT-
HOCUTENIbHO YenoBeYveckux gobpoaetenen n yeno-
BEYECKOW NPUPOAbl, U NO3BOAAET 3aHATLCA CreL-
nouyeckMmmn  Bonpocamu  GpyHKLMOHMPOBAHMUA
WMHCTUTYTOB M Ba*KHbIMW BOMPOCAMM NONUTUYECKOM
KY/NIbTypbl, KOTOpble BO3MOMHbl /INLWb KaK [0/rOo-
CPOYHbIN U PYTUHHBIN MNpPOLLECC NOALEPNKAHUA U
BOCNPOWU3BOACTBA KY/bTYpPbl.

PeueH3npyemoe usgaHue, 6esycnosHo, byaet
C MHTEpPECOM BCTPEYEHO B CTpaHax BocTouHoi Es-
pone, KOTOpble MMEOT CBOM CODOCTBEHHbLIA OMbIT
pa3BuTUA nocsie TpaHchopmaumm, U BO MHOFOM
no3Bo/IAET M36aBUTbCA OT HEONPABAAHHbIX OXKMAA-
HMI B Xo4e pedopm, COCPEAOTOMMBLUNCL HA Aeli-
CTBUTENIbHO BaXKHbIX aCNeKTax TpaHchopmauuu.

KYPHAN KOHCTUTYLIMUOHAJZIU3SMA U NPAB YE/IOBEKA



