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On 28 February 1996 the Russian Federation was allowed to accede to the Stat-
ute of the Council of Europe without meeting all of the requirements for member
States. The accession followed “an extensive debate within the Council of Europe
about the suitability of the applicant for membership”! Russia’s acceptance
occurred despite an unfavorable ad hoc Eminent Lawyers Report, which conclud-
ed “that the legal order of the Russian Federation does not, at the present moment,
meet the Council of Europe standards as enshrined in the statute of the Council
and developed by the organs of the European Convention on Human Rights"?
The same evaluation of the Russian legal system was given by the Director of the
Legal Department of the Russian Ministry for Foreign Affairs, A. Khodakov, in
The Explanatory Note on the Issue of Signing the European Convention for the
Protection of Human Rights and Fundamental Freedoms by the Russian Federa-
tion, dated 30 January 1996. It was stated that “[a]t the present moment Russian
legislation, with the exception of the Constitution of the Russian Federation, and
law enforcement practice, do not comply to the full extent with Council of Europe
standards”.?

In the ad hoc report it was emphasized that such a political accession is trou-
bling for the future of compliance with Strasbourg law because, inter alia, “given

' M. Janis, “Russia and the ‘Legality’ of Strasbourg Law’, European Jowrnal of International Law, |
(1997), p. 93. In the course of this research the web-site We Study the European Convention (“Waydaen
Eppomneiickyio koHBeH1MK0") was created. Available at www.sutyajnik.ru/rus/echr/school It provides
those who wish to apply the Convention for the Protection of Human Rights and Fundamental
Freedoms in Russian courts with (1) all national legislation on the issue, (2) translated international
documents, (3) translated European Court of Human Rights case-law (major cases), (4) translations
of selected judgments against the Russian Federation, (5) judgments of Russian courts of different
levels and jurisdictions that have invoked the Convention for the Protection of Human Rights and
Fundamental Freedoms, (6) relevant books and law journal articles on the issue, and (7) online audio
and video lectures. The author is grateful to the Urals Center for Constitutional and International
Protection of Human Rights (Ekaterinburg, Russia) for providing all the informational and technical
support in developing the online project.

Council of Europe, Parliamentary Assembly, "Report on the Conformity of the Legal Order of
the Russian Federation with Council of Europe Standards Prepared by Rudolf Bernhardt, Stefan
Trechsel, Albert Weitzel, and Felix Ermacora’, Humian Rights Law Journal, XV, no. 7 (1994), p. 287.
Esponetickuti cyd no npasam weAoBeka u 3aujuma cobodvt cAosa 8 Poccuu: hpeyedeHmbpl, GHAMS,
pexomendauuu [European Court for Human Rights and Defense of Freedom of Speech in Russiai
Precedents, Analysis, Recommendations]. Ed. G. V. Vinokurov, A. G. Rikhter, V. V. Chernyshoy
(2004). (Series: Xypmaauctuka u npaso; Bem. 43). Accessible on: http://www.medialawru/
article10/7/2.htm
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Russia’s lack of experience in protecting human rights at the level of municipal
law, it is likely that a great many violations of European human rights law will be
committed there, and that they will not be remedied domestically”.*

Under Article 1 of the Convention for the Protection of Human Rights and
Fundamental Freedoms (hereinafter: the Convention), the Russian Federation has
undertaken an obligation “to secure to everyone within [its] jurisdiction the rights
and freedoms defined in Section I of [the] Convention”. In Russia this obligation
appears to be generally understood as the Russian Government’s recognition of
the authority of the European Court of Human Rights (hereinafter: ECHR) to
adjudicate petitions alleging violations of the Convention provisions occurring
under Russian jurisdiction. In other words, ratification of the Convention is per-
ceived by Russian citizens as the right “to write to Strasbourg”, as the right to
complain to an international body, as a “panacea” for all human rights violations*
However, the main idea of international human rights law is “to bring human
rights at home”® As far as the Convention is concerned, the core of this idea is
set out in Article 1 of the Convention.

Quality of Convention Implementation by Russian Courts

To date the impact of the Convention on the Russian legal system as measured
by implementation in domestic courts is unsatisfactory. There is a manifest imbal-
ance between normative provisions and judicial practice.

A constitutional provision (Article 15[4]) stipulates that the Convention and
any other ratified international treaty is part of the law of the land; the provisions
of subsidiary legislation relating to international law implementation, as well as
general rules adopted by decrees of the Constitutional Court and the Supreme
Court, develop monistic principles.”

The jurisprudence of the Supreme Court and the Supreme Arbitrazh Court to
a great extent (unlike the jurisprudence of the Constitutional Court) resembles an
attempt to demonstrate to the Council of Europe that the Convention is being
formally applied rather than actually implemented. Otherwise, how can one char-
acterize the situation when the highest court of a country, having issued special
documents (decrees) that direct all inferior courts to apply the Convention by tak-
ing into account ECHR case-law, does not follow these documents itself in its
jurisprudence?

“ Janis, note 1 above, p. 98.

5 AV. Demeneva, in Cydebras sauiuma npas zpawdar B ee Hauboaee appexmusHocx opmax: Ma-
mepuarvt HayuHo-npakmuyeckoli kongepenyguu [Judicial Defense of the Rights of Citizens in the
Most Effective Forms Thereof: Materials of Scientific-Practical Conference]. Ed. A. L. Burkov (2003),
p. 36. Accessible on: www.sutyajnik.ru/rus/library/sborniki/sud_zaschita.pdf

¢ Materials presented by Professor K. Boyle in his classes on International Human Rights Law
(University of Essex, LLM program, 2003-04).

7 Decrees adopted by the Plenum of the Supreme Court and the Plenum of the Supreme Arbitrazh
Court of the Russian Federation. Decrees are explanations of judicial practice based on a survey and
generalization of the judicial practice of lower courts and supreme court. They are abstract opinions,
officially published and legally binding on all lower courts, which summarize judicial practice of
lower courts and explain the way a particular provision of law shall be applied.
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The Supreme Court simply makes reference to the Convention. This policy did
not change even after the promulgation of several decrees concerning the domes-
tic implementation of international human rights law. In these documents the
Supreme Court explained, inter alia, that when applying the Convention judges
shall interpret the treaty by taking into account any subsequent practice in the
application of the Convention by the ECHR.

There was the jurisprudence of the Russian Supreme Court for the period
from 5 May 1998° to 1 August 2004. The total number of decisions of the
Supreme Court under scrutiny was 3911. Of the twelve which mentioned the
Convention, only eight contained the Supreme Court’s “assessment” of compli-
ance with the Convention. In the other four cases the court briefly quoted the
arguments of an applicant based on the Convention but did not evaluate those
arguments.

The character of the Convention implementation is even more disastrous with
respect to the impact of the Convention on the Russian legal system after more
then eight years of Russia being a party to the Statute of the Council of Europe.
The eight decisions contain not a single reference to the case-law of the ECHR.
The manner in which the Convention is being implemented is brief and imprecise.
Usually only the number of an article is cited. In the best instances, the Supreme
Court merely reproduces verbatim the content of an article. The worst example is
when it simply states that a particular governmental act is not contrary to the
Convention as a whole.’

As far as the practice of the arbitrazh courts is concerned, the situation resem-
bles that of the jurisprudence of the Supreme Court of Russia. The overall number
of decisions under scrutiny was 38,068, including the jurisprudence of the Supreme
Arbitrazh Court, the Moscow City Arbitrazh Court, the Arbitrazh Court of Mos-
cow Region, the Moscow Federal District Arbitrazh Court (a court of cassation),
the North-West Federal District Arbitrazh Court (a court of cassation). Of the
total number of decisions, only twenty-three mentioned the Convention, of which
only eight contained a specific reference to an article of the Convention. In the
other fifteen cases the courts briefly cited the arguments of a party based on the
Convention but did not evaluate those arguments. The eight decisions do not con-
tain a single reference to the case-law of the ECHR. Usually only the number of an
article is cited. In the best instances, the courts merely repeat verbatim the provi-

§ The ratification date of the Convention by the Russian Federation.

9 See, for example, the Decision of the Supreme Court of the Russian Federation, 5 March
2003, in the Case upon the Application of F. K. Gabidullina, G. F. lunusova, F. M. Kabirova,
G. Sh. Muratova, G. G. Gamirova, R. G. Latypova, M. Z. Kamalova, G. G. Shafigullina, G. A.
Khaiuullina, and G. M. Khairullina on Contesting point 14.3 of the Instruction on the Procedure
for the Issuance, Replacement, Recording, and Keeping of Passports of a Citizen of the Russian
Federation, confirmed by Order of the Ministry of Internal Affairs of Russia, 15 September
1997, No. 605, in the part of the words “without headwear” (in the part excluding the right of
citizens whose religious convictions do not allow them to show themselves to strangers without
headwear to submit personal photographs in order to receive a passport of a citizen of the
Russian Federation depicting the person strictly full face). Case No. I'KITM 03-76. The document
is not officially published. Accessible on website: www.sutyajnik.ru/rus/echr/rus_judgments/
sup_court/5_03_2003_platki.html The decision was vacated by ruling of the cassational instance
on 15 May 2003.
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sions of an article. The worst example is when a court states that a particular act is
not contrary to the Convention as a whole.

It would be reasonable to conclude that on the whole both the Supreme Court
and Supreme Arbitrazh Court judicial practice does not invoke the Convention
at all.'®

Moreover, the implementation of the Convention on its own without refer-
ence to ECHR case-law leads to the incorrect application of the instrument.
For example, in the case of Trade Union of Militiamen of Moscow v. Ministry
of Internal Affairs, the Supreme Court stated that the “reassignment of inter-
nal affairs officers without their consent to a different place of service [permit-
ted by the Order of the Ministry of Internal Affairs] came within the defini-
tion of forced labor contained in Article 4 (2) of the Convention”.! However,
it would have been sufficient to refer to the Convention, let alone ECHR case-
law, to learn that the Convention does not contain any such definition. In
another case (Kolotkov v. Government of the Russian Federation),’? the
Supreme Court applied Article 14 of the Convention as though it were a free-
standing article.

Thus, besides the fact that it applies the Convention on rare occasions and
without addressing the case-law, the Supreme Court has been known to apply the
Convention when there is no justification for the Convention to be engaged and
refuses to implement the Convention where there is justification.

The judicial practice which has emerged from the decisions of district courts
seems to indicate a better understanding of the spirit and purpose of the Conven-
tion. This achievement cannot be ascribed to the Supreme Court or Supreme
Arbitrazh Court judicial practice or their decrees. There is evidence that those
rare occasions of Convention implementation by the district courts were prompt-
ed by the applicants’ arguments based on the ECHR case-law rather than the
courts’ own initiative.

Methods of Applying ECHR Case-Law in Russian Courts

We turn to the practice of two Russian non-governmental organizations
(NGOs) — the Glasnost Defense Foundation (DoHA 3amuTel raacHocTu: here-

' For more details on the situation with domestic implementation of the Convention see:
A. L. Burkov (ed.), Ipumenenme EBponeickoit KOHBEHLIMM 110 NPaBaM YeAoBeKka B cyaax Poccum
[Application of the European Convention for Human Rights in the Courts of Russia] (2006).
Accessible on: www.sutyajnik.ru/rus/library/sborniki/echré

Decision of the Supreme Court of the Russian Federation, 16 November 2000, in the Case Regarding
the Appeal of the Trade Union of Personnel of the Militia of the City of Moscow on Deeming Partially
Invalid (or Illegal) the “Instruction on the Procedure for the Application of the Statute on Service in
Internal Affairs Agencies of the Russian Federation’, confirmed by Order of the Ministry of Internal
Affairs of the Russian Federation of 14 December 1999, No. 1038. Case No. TKITHM 00-1195. The
document was not officially published. Accessible on: www.sutyajnik.ru/rus/echr/rus_judgments/
sup_court/16_11_2000_art_4.html

Decision of the Supreme Court of the Russian Federation, 13 March 2003, in the Case Regarding
the Application of M. A. Kolotkov on Deeming Invalid Certain Normative Acts of the Government
of the Russian Federation, Case No. I'KITM 03-97. The document was not officially published.
Accessible on: www.sutyajnik.ru/rus/echr/rus_judgments/sup_court/13_03_2003_art14.html
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