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On 28 February 1996 the Russian Federation was allowed to accede to the Stat-
ute of the Council of Europe without meeting all of the requirements for member
States. The accession followed “an extensive debate within the Council of Europe
about the suitability of the applicant for membership”! Russia’s acceptance
occurred despite an unfavorable ad hoc Eminent Lawyers Report, which conclud-
ed “that the legal order of the Russian Federation does not, at the present moment,
meet the Council of Europe standards as enshrined in the statute of the Council
and developed by the organs of the European Convention on Human Rights"?
The same evaluation of the Russian legal system was given by the Director of the
Legal Department of the Russian Ministry for Foreign Affairs, A. Khodakov, in
The Explanatory Note on the Issue of Signing the European Convention for the
Protection of Human Rights and Fundamental Freedoms by the Russian Federa-
tion, dated 30 January 1996. It was stated that “[a]t the present moment Russian
legislation, with the exception of the Constitution of the Russian Federation, and
law enforcement practice, do not comply to the full extent with Council of Europe
standards”.?

In the ad hoc report it was emphasized that such a political accession is trou-
bling for the future of compliance with Strasbourg law because, inter alia, “given

' M. Janis, “Russia and the ‘Legality’ of Strasbourg Law’, European Jowrnal of International Law, |
(1997), p. 93. In the course of this research the web-site We Study the European Convention (“Waydaen
Eppomneiickyio koHBeH1MK0") was created. Available at www.sutyajnik.ru/rus/echr/school It provides
those who wish to apply the Convention for the Protection of Human Rights and Fundamental
Freedoms in Russian courts with (1) all national legislation on the issue, (2) translated international
documents, (3) translated European Court of Human Rights case-law (major cases), (4) translations
of selected judgments against the Russian Federation, (5) judgments of Russian courts of different
levels and jurisdictions that have invoked the Convention for the Protection of Human Rights and
Fundamental Freedoms, (6) relevant books and law journal articles on the issue, and (7) online audio
and video lectures. The author is grateful to the Urals Center for Constitutional and International
Protection of Human Rights (Ekaterinburg, Russia) for providing all the informational and technical
support in developing the online project.
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Russia’s lack of experience in protecting human rights at the level of municipal
law, it is likely that a great many violations of European human rights law will be
committed there, and that they will not be remedied domestically”.*

Under Article 1 of the Convention for the Protection of Human Rights and
Fundamental Freedoms (hereinafter: the Convention), the Russian Federation has
undertaken an obligation “to secure to everyone within [its] jurisdiction the rights
and freedoms defined in Section I of [the] Convention”. In Russia this obligation
appears to be generally understood as the Russian Government’s recognition of
the authority of the European Court of Human Rights (hereinafter: ECHR) to
adjudicate petitions alleging violations of the Convention provisions occurring
under Russian jurisdiction. In other words, ratification of the Convention is per-
ceived by Russian citizens as the right “to write to Strasbourg”, as the right to
complain to an international body, as a “panacea” for all human rights violations*
However, the main idea of international human rights law is “to bring human
rights at home”® As far as the Convention is concerned, the core of this idea is
set out in Article 1 of the Convention.

Quality of Convention Implementation by Russian Courts

To date the impact of the Convention on the Russian legal system as measured
by implementation in domestic courts is unsatisfactory. There is a manifest imbal-
ance between normative provisions and judicial practice.

A constitutional provision (Article 15[4]) stipulates that the Convention and
any other ratified international treaty is part of the law of the land; the provisions
of subsidiary legislation relating to international law implementation, as well as
general rules adopted by decrees of the Constitutional Court and the Supreme
Court, develop monistic principles.”

The jurisprudence of the Supreme Court and the Supreme Arbitrazh Court to
a great extent (unlike the jurisprudence of the Constitutional Court) resembles an
attempt to demonstrate to the Council of Europe that the Convention is being
formally applied rather than actually implemented. Otherwise, how can one char-
acterize the situation when the highest court of a country, having issued special
documents (decrees) that direct all inferior courts to apply the Convention by tak-
ing into account ECHR case-law, does not follow these documents itself in its
jurisprudence?

“ Janis, note 1 above, p. 98.

5 AV. Demeneva, in Cydebras sauiuma npas zpawdar B ee Hauboaee appexmusHocx opmax: Ma-
mepuarvt HayuHo-npakmuyeckoli kongepenyguu [Judicial Defense of the Rights of Citizens in the
Most Effective Forms Thereof: Materials of Scientific-Practical Conference]. Ed. A. L. Burkov (2003),
p. 36. Accessible on: www.sutyajnik.ru/rus/library/sborniki/sud_zaschita.pdf

¢ Materials presented by Professor K. Boyle in his classes on International Human Rights Law
(University of Essex, LLM program, 2003-04).

7 Decrees adopted by the Plenum of the Supreme Court and the Plenum of the Supreme Arbitrazh
Court of the Russian Federation. Decrees are explanations of judicial practice based on a survey and
generalization of the judicial practice of lower courts and supreme court. They are abstract opinions,
officially published and legally binding on all lower courts, which summarize judicial practice of
lower courts and explain the way a particular provision of law shall be applied.
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